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   I heard the term “cautiously  
optimistic” this week and it got 
me to thinking.  What is cautious-
ly optimistic (CO)?  It’s not opti-
mistic. It’s not pessimistic. It’s not 
absolutely anything. It sounds 
like a term a lawyer would have 
coined, but I did not hear it from 
a lawyer.    

After some thought, I realized 
that I could use this term to de-
scribe most anything. I’m CO 
that my practice will survive the 
economic downturn, although 
many of my clients need me des-
perately and cannot afford to pay 
their bill; I’m CO that the cases 
I do decide to take will have a  
positive outcome in Court,  
although I’m fully aware that I 
never know what the outcome 
will be in Court and it’s not always 
good; I’m CO that the settle-
ments I advise my client to enter 
into are better for them than liti-
gation, even though sometimes 
litigation results in a more favor-
able outcome that some of the 
settlements my clients almost 
entered; I’m CO that my health 
is in good shape, despite the fact 
that I focus far more time on my 
family and career than on a strict 
diet and exercise; I’m CO that our 
Nation’s new President will bring 
about change in this time of War 
and catastrophic financial hard-
ship, even though I don’t really 
know of any experience he has to 
do so and he appears to be getting 
greyer by the day; I’m CO that my 
family will be healthy and happy 
tomorrow, even when I know that 
families receive bad news about 
loved ones every day.

So, what is “cautiously optimistic” 
to me?  To me, I suppose it de-
scribes my faith. Faith that things 
will work out for the best even 
though I live in a world where I 
know happiness is not guaran-
teed. Faith that I can share with 
clients to reassure them during 
difficult times in their lives.  Faith 
that if I do the best job I can and 
leave the rest up to fate, the right 
thing will happen, regardless of 
the outcome. 

Why “cautiously optimistic”? 
Why not?  It’s better than pes-
simistic.  If I were pessimistic, I 
would have very few clients and 
fewer friends. It’s also better than 

fatally optimistic.  In that case, I’d 
have more clients but many of 
them would end up being disap-
pointed and angry.  I would say 
“cautiously optimistic” reflects 
my personal and professional 
experiences.  More often than 
not, the outcome in any particu-
lar area of my life, or my cases, 
is positive although certainly not 
all the time. 

Finally, it is the perfect lawyer 
answer because at the conclu-
sion of any case I can say, “See, 
just like I told you.” 

Until next time – enjoy the prac-
tice of law! 



Ethics Alert: Legal Services to Distressed 
Homeowners and Foreclosure 
Consultants on Loan Modifications 
From The State Bar of California Committee on  
Professional Responsibility and Conduct

You have all read and heard about the residential mortgage crisis 
in California. In 2007, roughly 84,000 California homeowners lost 
their homes in foreclosure.1   Through the first three quarters of 
2008 alone, that number increased to over 190,000.  During that 
same period, lenders recorded nearly 330,000 notices of default 
on California home mortgages.  Recording a notice of default is 
the first step of a non-judicial foreclosure or trustee sale, the most 
common process in California, which typically takes four to six 
months or more. In other words, the crisis seems far from over. 

Seeing a business opportunity in this crisis, “foreclosure con-
sultants” purport to offer distressed homeowners assistance in  
assessing their options and/or negotiating loan modifications with 
their lenders.2   According to the California Legislature, 

These foreclosure consultants, however, often charge high fees, 
the payment of which is often secured by a deed of trust on the 
residence to be saved, and perform no service or essentially a 
worthless service.  Homeowners, relying on the foreclosure con-
sultants’ promises of help, take no other action, are diverted from 
lawful businesses which could render beneficial services, and  
often lose their homes, sometimes to the foreclosure consultants 
who purchase homes at a fraction of their value before the sale.  

Vulnerable homeowners are increasingly relying on the services 
of foreclosure consultants who advise the homeowner that the 
foreclosure consultant can obtain the remaining funds from the 
foreclosure sale if the homeowner executes an assignment of the 
surplus, a deed, or a power of attorney in favor of the foreclosure 
consultant.  This results in the homeowner paying an exorbitant 
fee for a service when the homeowner could have obtained the 
remaining funds from a trustee’s sale from the trustee directly for 
minimal cost if the homeowner had consulted legal counsel or had 
sufficient time to receive notices from the trustee . . . regarding 
how and where to make a claim for excess proceeds.3 

To protect distressed homeowners, the Legislature has imposed 
numerous restrictions on foreclosure consultants.4 For example, 
agreements with foreclosure consultants must be in writing and 
contain specific disclosures.5 Also, foreclosure consultants are pro-
hibited from collecting a fee for any services until after the services 
have been fully performed.6   In addition, distressed homeowners 
have a right in certain circumstances to rescind foreclosure consul-
tant agreements.7 These protections cannot be waived.8  The State 
Bar of California has posted a news release that includes a link to 
consumer information on loan modification and foreclosures.9 

There is evidence that some foreclosure consultants may be at-
tempting to avoid the statutory prohibition on collecting a fee be-
fore any services have been rendered by having a lawyer work 
with them in foreclosure consultations.  Many of the proposed 
relationships between these foreclosure consultants and lawyers 
violate the Rules of Professional Conduct and other ethical rules 
and, therefore, could result in lawyer discipline. 

The purpose of this Ethics Alert is to remind California lawyers 
of several ethics rules that may apply in the event a foreclosure 

consultant or another non-lawyer requests assistance from a lawyer 
and/or refers potential distressed homeowner clients to the lawyer. 

 •  A California lawyer may not pay a referral or marketing fee  
  to a foreclosure consultant or other person for referring  
  distressed homeowners to the lawyer. 10

 •  A California lawyer may not directly or indirectly split any  
  attorney’s fees that the lawyer earns from a distressed  
  homeowner client with the foreclosure consultant or any other  
  non-lawyer.11 

 •  A California lawyer may not aid a foreclosure consultant or  
  anyone else in the unauthorized practice of law. A lawyer may  
  not form a partnership or joint venture with a foreclosure  
  consultant or other non-lawyer if any of the activities of the  
  business would involve providing legal services. A lawyer may  
  not, under the guise of serving as in-house counsel for a  
  foreclosure consultancy business, perform legal services for  
  a distressed homeowner.12 

 •  A California lawyer may not contact in person or by telephone  
  a distressed homeowner referred to the lawyer by a  
  foreclosure consultant or someone else unless the lawyer  
  has a family or prior professional relationship with the  
  homeowner. Nor may a lawyer direct another to do so on the  
  lawyer’s behalf. A lawyer, however, may write to a distressed  
  homeowner who is a prospective client.13

 •  A California lawyer may not without good cause file a lawsuit  
  or motions in a lawsuit that are simply intended to delay or  
  impede a foreclosure sale.14 

 •  A lawyer may not intentionally or recklessly fail to perform  
  legal services with competence.15 

 •  A lawyer should be wary of accepting fees for little or  
  no work.16 

Distressed homeowners may need legal assistance. Califor-
nia lawyers should be wary, however, of non-lawyers – such as 
foreclosure consultants – who, seeking to capitalize on the vul-
nerability of distressed homeowners, offer to provide distressed  
homeowners assistance in renegotiating their loans and/or as-
sessing and protecting their legal rights.  These non-lawyers 
may propose arrangements that would violate one or more of a 
lawyer’s ethical obligations.  They may attempt to loop California 
lawyers into their businesses with promises of large numbers of 
referrals and/or “easy money,” that is, fees for the lawyer for little 
or no work.  They may request that a lawyer pay them a referral or 
marketing fee.  They may propose an agreement to split legal fees 
obtained from the distressed homeowners.  They may request that 
the lawyer enter into a joint venture with them and a distressed 
homeowner.  They may request that a lawyer approve loan modi-
fication documentation.  They may request that a lawyer serve as 
the general counsel to their business in order to provide legal ad-
vice to homeowners.  They may ask that the lawyer file a frivolous 
lawsuit on behalf of a homeowner with whom the lawyer has had 
little or no contact in order to buy time so that the foreclosure con-
sultant will have more time to negotiate a loan modification directly 
with a homeowner’s lender.  As noted above, much of this conduct 
– accepting referral fees, fee splitting, forming a business with a 
non-lawyer that performs legal services, helping a non-lawyer en-
gage in the unauthorized practice of law, filing frivolous lawsuits 
– violates the Rules of Professional Conduct and/or ethics rules 
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set forth in the Business and Professions Code.  A California law-
yer should consider carefully the applicable ethical rules before 
agreeing to participate in any such venture involving people acting 
as foreclosure consultants or in a similar capacity. Failure to do so 
may result in lawyer discipline.17

Notes:

1 See Reports on California Foreclosure Activity issued by Data-
Quick Information Systems, available at http://www.dqnews.com/
News/California/CA-Foreclosures/RRFor080422.aspx, http://www.
dqnews.com/News/California/CA-Foreclosures/RRFor080722.
aspx, and http://www.dqnews.com/News/California/CA-Foreclo-
sures/RRFor081023.aspx. 

2 Civil Code section 2945(a) defines “foreclosure consultant” as 
any person who performs for compensation certain services for 
a homeowner or makes any solicitation, representation, or offer 
to do so. The services include, for example, stopping or postpon-
ing a foreclosure sale, obtaining forbearance from any beneficiary 
or mortgagee, obtaining reinstatement of a loan obligation, ob-
taining an extension for reinstating a loan obligation, obtaining a 
waiver of an acceleration clause, assisting the owner in getting 
a loan, and saving the owner’s residence from foreclosure. Civ. 
Code § 2945.1(a)(1)-(6) & (8). Section 2945.1(b) excludes from 
the definition of “foreclosure consultant” certain types of people, 
including generally lawyers licensed in California. See Civ. Code 
§ 2945.1(b)(1)). 

3 Civ. Code § 2945(a) (citation to another Civil Code provision 
omitted). 

4 See, e.g., Civ. Code § 2945.4. 

5 Civ. Code § 2945.3. 

6 Civ. Code § 2945.4(a). 

7 See Civ. Code § 2945.2.

8 Civ. Code § 2945.5. 

9 To find the release, go to the State Bar’s home page at http://cal-
bar.ca.gov. Look down the right hand column of the home page 
for the links under “News.” Click on “News Releases.” Then click 
on “News Releases 2008.” Finally, click on the link for the News 
Release dated October 8, 2008 entitled “State Bar and Public 
Interest Clearinghouse Offer Foreclosure Help for Consumers.” 
Among other things, this release identifies, and includes a link to,  
www.ForeclosureInfoCA.org, a site that offers general informa-
tion for consumers on mortgages and loans, such as how to avoid  
losing a home and where to go for assistance when foreclosure is 
a possibility. 

10 E.g., Cal. Rules of Prof. Conduct rule 1-320(B) (“A member 
shall not compensate, give, or promise anything of value to any 
person or entity for the purpose of recommending or securing  
employment of the member or member’s law firm by a client …”); 
see also Bus. & Prof. Code §§ 6151 & 6152 (prohibiting running 
and capping); Bus. & Prof. Code § 6155 (“[N]o lawyer shall accept 
a referral of such potential clients” from any type of referral ser-
vice unless certain conditions are met, including registration of the 
referral service with the State Bar.). California lawyers should be 
particularly mindful of the rules prohibiting the payment of referral 
fees if and when they are approached by a foreclosure consultant. 

A foreclosure consultant may be tempted to propose that a lawyer 
pay the consultant a fee in exchange for referring a homeowner 
client to circumvent Civil Code section 2945.4(a), which prohibits 
a foreclosure consultant from collecting a fee from a distressed 
homeowner until the consultant’s services have been completed. 
As noted above, a lawyer may not compensate another for a  
client referral.

11 See, e.g., Cal. Rules of Prof. Conduct rule 1-320(A) (“Neither a 
member nor a law firm shall directly or indirectly share legal fees 
with a person who is not a lawyer…”); In the Matter of Francis E. 
Jones, III (Review Dept. 1993) 2 Cal. State Bar Ct. Rptr. 411 (law-
yer suspended and placed on probation, inter alia, for paying to 
insurance agent one quarter of client fees); In the Matter of Robert 
B. Scapa and Michael S. Brown (Review Dept. 1993) 2 Cal. State 
Bar Ct. Rptr. 635 (lawyers suspended and placed on probation, 
inter alia, for paying ex-salesman, ex-police officer and other non-
lawyers a portion of fees generated from settlements for clients 
identified by them); In the Matter of Lawrence Crawford Bragg, 
(Review Dept. 1997) 3 Cal. State Bar Ct. Rptr. 615 (lawyer aided 
insurance adjuster, who evaluated whether to accept clients for 
lawyer, negotiated and settled pre-litigation claims with insurers, 
and occasionally filed lawsuits in lawyer’s name, in unauthorized 
practice of law); compare Cal. State Bar Formal Opn. No. 1987-91 
(insurance company’s “captive” law firm not engaged in fee split-
ting because no legal fees paid by insureds); Cal. Rules of Prof. 
Conduct rule 2-200(A) & (B) (permitting lawyer, under certain cir-
cumstances, to split fees with another lawyer). 

12 See, e.g., Cal. Rules of Prof. Conduct rule 1-300(A) (“A  
member shall not aid any person or entity in the unauthorized 
practice of law.”); Cal. Rules of Prof. Conduct rule 1-310 (“A mem-
ber shall not form a partnership with a person who is not a lawyer 
if any of the activities of that partnership consist of the practice 
of law.”); see also L.A. County Bar Ass’n Formal Opn. No. 510 
(fee sharing with financial planning company); In re Carlos (Bankr. 
C.D. Cal. 1998) 227 B.R. 535, 538-39 (paralegal engaged in unau-
thorized practice of law by negotiating reaffirmation agreements); 
In the Matter of Francis E. Jones, III, supra, 2 Cal. State Bar Ct. 
Rptr. 411 (lawyer suspended and placed on probation, inter alia, 
for engaging in legal business with insurance agent); In the Matter 
of Robert B. Scapa and Michael S. Brown, supra, ) 2 Cal. State 
Bar Ct. Rptr. 635 (lawyers suspended and placed on probation, 
inter alia, for opening office staffed solely by non-lawyers who 
explained retainer agreements and fee arrangements to prospec-
tive clients); In the Matter of Lawrence Crawford Bragg, supra, 
3 Cal. State Bar Ct. Rptr. 615 (lawyer aided insurance adjuster, 
who evaluated whether to accept clients for lawyer, negotiated 
and settled pre- litigation claims with insurers, and occasionally 
filed lawsuits in lawyer’s name, in unauthorized practice of law); 
compare Cal. State Bar Formal Opn. No. 1987-91 (insurance 
company’s “captive” law firm not aiding unauthorized practice of 
law because “captive” law firm was independent); Gafcon, Inc. v. 
Ponsor & Associates (2002) 98 Cal.App.4th 1388 [120 Cal.Rptr.2d 
392] (same). Thus, although a foreclosure consultant business, as 
any business, may hire in-house counsel to provide legal services 
for the business, such in-house counsel could not ethically provide 
legal services for distressed homeowners (the business’s clients) 
either directly or through the guise of approving loan modification 
documentation for the business. 

13 See, e.g., Cal. Rules of Prof. Conduct rule 1-400(C) (“A solicita-
tion shall not be made by or on behalf of a member or law firm to a 
prospective client with whom the member or law firm has no family 
or prior professional relationship…”); Cal. Rules of Prof. Conduct 



rule 1-400(B) (“For purposes of this rule, a ‘solicitation’ means any 
communications: (1) Concerning the availability for professional 
employment of a member or a law firm…; and (2) Which is; (a) 
delivered in person or by telephone …”). Thus, a lawyer generally 
may not call or show up at the doorstep of a potential client with 
whom the lawyer does not already have a prior relationship. The 
lawyer may, however, write, fax or e-mail such a potential client. 
Rule 1-400 of the Rules of Professional Conduct imposes various 
restrictions on the form and content of lawyer communications and 
solicitations. See, e.g., Cal. Rules of Prof. Conduct rule 1-400(D)(1), 
(2) & (3) (prohibiting lawyer communications or solicitations that 
contain untrue facts or mislead); Cal. Rules of Prof. Conduct rule 1-
400, standard 5 (setting forth requirements for law firm brochures, 
newsletters, recent legal development advisories, and similar ma-
terials that are mailed); see also Shapero v. Kentucky Bar Assoc. 
(1988) 486 U.S. 466 [108 S.Ct. 1916] (unconstitutional for state 
to ban lawyer from soliciting legal business through truthful and 
non-deceptive mailing directed to homeowners facing foreclosure, 
but such communications could be subject to state regulation); see 
also Cal. State Bar Formal Opn. No. 1995-142 (ethical restrictions 
on direct mail marketing of legal services). 

14 See, e.g., Cal. Rules of Prof. Conduct rule 3-200 (“A member 
shall not seek, accept, or continue employment if the member 
knows or should know that the objective of such employment is (A) 
To bring an action … without probable cause and for the purpose 
of harassing … any person; or (B) To present a claim or defense in 
litigation that is not warranted …); Bus. & Prof. Code § 6068(c), (d), 
(g) (duty of lawyer to assert legal and just causes only, not to mis-
lead court, and not to encourage commencement or continuance of 
action “from any corrupt motive of passion or interest”). 

15 See, e.g., Cal. Rules of Prof. Conduct rule 3-110(A) (“A member 
shall not intentionally, recklessly, or repeatedly fail to perform legal 
services with competence.”); see also Bus. & Prof. Code § 6450 
(permissible and prohibited activities of paralegals); In re Ivan O. B. 
Morse (1995) 11 Cal.4th 184 [44 Cal.Rptr.2d 620] (lawyer suspend-
ed for, inter alia, incompetence in connection with mass mailing 
offering homeowners assistance in filing homestead declarations); 
In the Matter of Robert B. Scapa and Michael S. Brown, supra, 2 
Cal. State Bar Ct. Rptr. 635 (lawyers suspended and placed on 
probation for opening office staffed solely by secretaries and para-
legals). 

16 See, e.g., Cal. Rules of Prof. Conduct rule 4-200(A) (“A member 
shall not enter into an agreement for, charge, or collect an illegal or 
unconscionable fee.”). The unconscionability of a fee is determined 
by multiple factors, including the amount of the fee in proportion to 
the value of the services performed (Cal. Rules of Prof. Conduct 
rule 4-200(B)(1)), and the time and labor required (Cal. Rules of 
Prof. Conduct rule 4-200(B)(10)).

17 See, e.g., Cincinnati Bar Ass’n v. Mullaney (2008) 119 Ohio 
St.3d 412 [894 N.E.2d 1210] (lawyers disciplined for accepting 
customers of Foreclosure Solutions, L.L.C.); see also Cal. State 
Bar Formal Opn. No. 1997-148 (ethical issues, including whether 
lawyer-client relationship is created, that lawyer should consider 
when non-lawyer generates prospective clients for lawyer by mar-
keting living trust packages); and Cal. State Bar Formal Opn. No. 
1995-143 (ethical issues that lawyer should consider when “medi-
cal liaison” generates prospective clients for lawyer by giving pre-
sentation to physicians).

Advice for Difficult Financial Times
By Sblend Sblendorio

Q:  I own a small shopping center, and one of my retailers is 
struggling.  Can I renegotiate the lease?  Should I tell my bank?

A:  In these trying times, the smart landlord reaches out to assist 
his or her best tenants. You might reduce rent temporarily, extend 
the lease, or tack on rent at the end of the lease.  You and your 
tenant are not the only ones affected by a lease renegotiation: your 
banker also cares.  Your loan probably has a covenant that requires 
you to give notice to the bank, and possibly obtain its consent, 
when a lease is altered.  You should immediately notify the bank if 
a tenant has filed for bankruptcy or asked for a rent renegotiation.  
You should also ask the bank to approve any new lease terms, as 
failure to do so may be a default.  For assistance, contact a real 
estate finance and/or commercial leasing specialist.
 
 Q: Our customer, who owed our company a lot of money, went 
bankrupt.  Months later we received a letter from a trustee demand-
ing that we repay the payments we received in the 3 months before 
our customer went bankrupt.  Is that outrageous?

A:  Outrageous perhaps to you, but not to your customer’s other 
creditors.  Certain payments made in the 90 days before a business 
bankruptcy filing are known as “preferences,” because there is a 
presumption that the bankrupt preferred one creditor over another 
in deciding who to pay.  The bankruptcy law allows a trustee - who 
works for the benefit of all creditors - to recover and redistribute 
those payments fairly among amongst them.  But, don’t despair, 
as exceptions abound.  For example, payments within terms and 
COD shipments are not considered preferences.  If you find your-
self in this situation, contact an experienced business bankruptcy 
attorney. Preferences claims are routinely resolved by experienced 
counsel.

Sblend A. Sblendorio is a Shareholder in Hoge, Fenton, Jones, Ap-
pel, Inc. and a past President of EACBA.  His practice focuses on 
real estate, commercial, and finance matters.  Mr. Sblendorio as-
sists his clients nationwide with commercial negotiations and insol-
vency litigation.  You may reach him at (925) 224-7780 or visit him 
on the Web at www.hogefenton.com.

page four



• March MCLE Luncheon
Friday, March 20, 2009
Speaker: Shane Ford, Esq., and Frederick Hertz, Esq.

The topic will be “Current State of the Same Sex 
Marriage Law and Implications of Prop 8.”
Please RSVP no later than Wednesday, March 18, 2009 to Pat 
Parson at eacbalaw@aol.com or by phone message to Pat at 
510-581-3799.

• April MCLE Luncheon
The speaker for the EACBA April meeting will be economist Nora 
Ostrofe.  She will speak on economic damages in the areas of 
personal injury and family law.  Watch EACBA.org and your email 
in-box for more information.

LUNCHEONS ARE HELD:
Pleasanton Hilton

12:00 Noon to 1:30 pm.
Cost of lunch is $25 for members, $30 for non-members 

and $20 for staff. Payment is collected at the door.  

One hour of MCLE credit.
EACBA certifies that it is a State of California approved MCLE provider.

Worth Reading
By Cynthia L. M. Brown

Why do judges and justices write dissents?  Isn’t it enough to state 
one’s disagreement with the majority interpretation and leave it 
at that?  Are judges and justices who write dissents just throwing 
stones at the judicial process or engaging in some form of self-in-
dulgence?  

These are the questions tackled by Harvard Law Professor Mark 
Tushnet in I Dissent: Great Opposing Opinions in Landmark Su-
preme Court Cases (Beacon Press, 2008, $16).  

Tushnet opens with Marbury v. Madison, the case that in essence 
instituted the judiciary’s ability and duty to refuse to enforce a stat-
ute that it found unconstitutional.  Those of you who remember your 
Constitutional Law course may recall that Marbury v. Madison was 
a unanimous decision and so may be wondering why it was includ-
ed in a book about dissenting opinions.  The author presents us 
with a dissenting opinion from a different jurisdiction written more 
than 20 years after Marbury v. Madison but which meshes precisely 
with the issues central to Marbury and presents an eloquent expla-
nation of why the courts should not have the power to invalidate 
legislation.  

The next decision Tushnet examines is McCulloch v. Maryland, 
which addressed the question of whether the federal legislature 
had the power to create a national bank.  The bigger and more en-
during question was the scope of the power the Constitution grants 
to Congress.  Specifically, at the end of the Constitution’s list of 
congressional powers, Congress is granted the power “to make all 
laws which shall be necessary and proper for carrying into execu-
tion the foregoing powers.”  The opponents of the national bank 
argued that these were restrictive rather than expansive powers.  
However, the Supreme Court decision allowed the national bank’s 
charter, based on what is now referred to as the doctrine of implied 
powers: “Let the end be legitimate, let it be within the scope of the 
constitution, and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but consist with the 
letter and spirit of the constitution, are constitutional.”  Like Mar-
bury, McCulloch was a unanimous decision, so the author brilliantly 
offers us a “dissent” in the form of Andrew Jackson’s address to 
the Senate in connection with his veto of a bill to reauthorize the 
national bank.

And so it goes with the author continuing up to the present tracing 
American history through the landmark Supreme Court decisions 
while providing the historical, political, and legal context for each 
majority and dissenting opinion.  And no, he does not leave out the 
decisions such as Dred Scott v. Sanford, Plessy v. Ferguson, and 
Korematsu v. United States that can make us squirm with grief and 
regret, and decisions focusing on issues still very much in flux such 
as Griswold v. Connecticut (privacy rights, reproductive rights) and 
Lawrence v. Texas (gay rights).  

Through all of this, Tushnet’s bottom line is that the Constitution is 
a protean document and court decisions about the Constitution are 
not infallible pronouncements about absolute truths:  the decisions 
are in fact political statements from intelligent but biased people 
inextricably entwined with the mores of their times.  In the author’s 
own words:

Popular constitutionalism asserts that we each are entitled to de-
velop our own constitutional vision, without much regard to what the 
courts have said. As citizens, we can properly see the constitutional 
law handed down by the courts as a reflection of social and political 
developments.  And, seeing it that way helps us understand our 
role as citizens in the constitutional order.  We, not the courts, are 
the ultimate sources of constitutional law.  How we implement our 
constitutional visions in social movements and through political ac-
tion will eventually determine what the courts say the Constitution 
means.  As citizens we should think hard about the Constitution, 
informed by the courts – but also informed by what dissenters have 
to say to us.

Of course, not everyone will agree with the author’s opinions about 
popular constitutionalism, but the book is a uniquely fascinating 
look at the minds behind the Supreme Court and the Court’s impact 
on each of us as Americans.

Cynthia L. M. Brown is an Attorney and a Certified Public Accoun-
tant, practicing in the areas of Taxation and Estate Planning, with 
offices at 6200 Stoneridge Mall Road, Suite 300, Pleasanton  • 
(925) 461-1944  • www.BrownLawCPA.com
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FOR RENT

THE OTHER BAR
Free confidential assistance to lawyers, judges, paralegals and law students 
with substance abuse problems. Weekly Other Bar 12-Step Meetings are held 
in many areas, and others are being established.  For times and locations, or 
to start a meeting in your area, contact the number or website below.
Provider of Certified MCLE Instructors
Confidential Hotline:  (800) 222-0767 • www.otherbar.org

DIGITAL TRANSCRIPTION AVAILABLE
Need a pleading typed up quickly?  Need an Attachment to Judgment typed 
up right away? Have correspondence that just can’t wait? Dictate from the 
comfort of your office or home -- download it from your computer to mine! 
Over 27 Years Experience | Quick Turn-Around Time | References Available
Member of LAVLPA | CONTACT:  LIZ PRISTIA at (925) 980-0950 or 
EMAIL:  lpristia@comcast.net

Any EACBA member wishing to place a classified ad 
in the Flim Flam may do so for no charge by email-
ing cynthia@brownlawcpa.com.  Ads will be published  
on a space available basis and a publication date cannot 
be guaranteed.  Ads for law office related materials will 
have publication priority.

ATTORNEY SERVICES

MEMBERS ADVERTISING

REFERRALS
PERSONAL INJURY REFERRALS REQUESTED
Over 25 years experience representing injury victims. Practice dedicated solely 
to Personal Injury. Each client given prompt, courteous attention.  Please call 
Mark V. Murphy, Attorney, we have both Antioch and San Ramon Offices 
Call 925-552-9900.

FUNNIES
Law Office Space for Rent at Hacienda Business Park ~ Pleasanton
Immediately available for rent: one large, convenient first-floor office and one 
staff workstation.  Office location in the Hacienda Business Park at SE corner 
of Stoneridge and Willow Drives.  Rent includes phone system, utilities, DSL 
internet access, shared client reception, kitchen facilities, conference rooms, 
onsite copier/scanner/printer, facsimile, shredder, postage meter and access to 
Westlaw online.  3-blocks from BART and 3-blocks from the Courthouse.  
Peaceful, serene and friendly.

Share office space with AV rated business law firm. Rent price/term negotiable.  
CALL Jennifer at 925.463.9600 x248

ANNOUNCEMENTS

REFERRALS SOUGHT FOR: DEBT COLLECTION, 
JUDGMENT ENFORCEMENT, CREDITORS’ RIGHTS CASES
Pleasanton attorney.  Fully experienced in all aspects of debt collection cases, 
creditors’ rights cases, judgment enforcement, and related matters.  We succeed 
in enforcing judgments and debts where others fail.  Designated a Certified 
Specialist in Creditors’ Rights (American Board of Certification).  Designated 
a Super Lawyer of Northern California (Law & Politics Magazine).  Also 
experienced in complex business litigation and complex commercial litiga-
tion.  More than 27 years of civil litigation experience.  Free initial telephone 
consultation. Call Stephen G. Opperwall at (925) 417-0300, or e-mail to 
steve.opperwall@comcast.net

Pleasanton office for rent at Signature Center. 
Share space with estate attorney James J. Phillips. 
Call or email him at mail@jamesjphillips.com 463-1980.
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950 Mason Street (Fairmont Hotel lower level)
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Executive Summary: 	 	
Tropical Cuisine & Exotic Drinks In Enchanting Lagoon Oasis 	
The Tonga Room is a tropical oasis hidden away in the basement of historic Nob 
Hill Fairmont Hotel.  Packed with tropical décor, complete with an indoor lagoon, 
and fruity rum drinks, it is like Disneyland for adults.  The Tonga Room has been 
drawing fans worldwide since the late 1940s, when an indoor swimming pool was 
transformed into an enchanting tropical/nautical restaurant and bar, complete with 
dimly torch-lit tiki huts, indoor rainstorms, exotic drinks and Pacific Rim cuisine.  
Following a recent $1 million restoration, the Tonga Room has recaptured the glory 
of one of the nation’s first tiki palaces. It has been recognized as one of the nation’s 
hottest bars by InStyle, Gourmet, Travel & Leisure, Harper’s Bazaar and Wallpaper 
magazines as well as The Food Network.

You simply cannot visit the Tonga Room without trying at least one of their tropical umbrella drinks.  The Tonga Room claims to 
have the best Mai Tai in San Francisco, a potent blend of juices and rums.  The striking Pineapple Royal comes in a pineapple.  I 
tried the Tonga Itch, which is a perfect blend of rum, liqueur and juices that is not-too-sweet, not-too-tart and not-too strong.  The 
tropical drinks are $10 and up, and there is a full bar for non-tropical cocktails, as well as wine and beer.

I started with the Tonga Platter for Two for $25, with heavenly baby back ribs in a Kona coffee barbeque sauce, shiitake spring rolls, 
vegetable tempura, coconut prawns, and macadamia nut flatbread.  I also tried the Wagyu Beef appetizer (Hawaiian “black lava” 
salt crusted shaved beef with fennel, cucumber & watercress salad with red tobiko caviar) and the Tonga Ahi Poke (sweet onions, 
ponzu sauce, avocado and taro root chips) which were excellent.  For dinner I had the fresh Seared Diver Scallops, which came in a 
tangerine & Tahitian vanilla reduction, with the “Forbidden Blend” Fried Rice, which was comprised of four rice varietals: forbid-
den black, white jasmine, Bhutanese red and jade pearl bamboo.  Also recommended are the Huli Huli Chicken (pineapple, soy & 
brown sugar marinade, broccolini & onions), Haupia Prawns (with mushrooms, sugar snap peas and carrots in a kefir lime & Thai 
ginger coconut broth), the Tonga Hot Pot (diver scallops, white fish, prawns, lemongrass, ginger, curry broth and sweet potato frites) 
and the Mongolian Beef Tenderloin (baby bok choy, oyster mushrooms & hoisin soy glaze).  Entrees are in the $20-30 range.

The Tonga Room has the “best happy hour in town” on Thursday and Fridays from 5 to 7 pm.  The all-you-can-eat appetizer buffet 
is less than $10 with a one-drink minimum, and includes mini shiitake eggrolls with Tonga’s secret sauce, chicken wontons with 
chili sauce, Kalua pork garlic noodles, king prawn crackers with Portuguese sausage dip, macadamia nut pineapple rice, Big Island 
orzo & assorted tropical fruit with pina colada dip. The cocktails are featured at Happy Hour prices. 

After 8 pm a live band floats forward in a thatch-covered raft on the pool and a small cover charge magically appears on your bill.  
The aloha-shirt clad band plays top-40 songs and old standards, suitable for cutting a rug on the dance floor built from the deck of 
the historic S.S. Forester.

The Tonga Room is a great place for post-work day happy hours, romantic dining, family events like pre-wedding parties and birth-
days, and entertaining out-of-town guests.  Service can sometimes be slow but there is plenty of unique décor and rum drinks to 
keep you busy while you wait.  The Tonga Room is open Wednesday through Sunday from 5 pm to midnight, with dinner served 
6 pm to 11 pm.  After your Tonga experience, be sure to visit the Fairmont’s rooftop garden located in the far Southeast corner of 
the main floor and enjoy the beautiful views of the city.  The Fairmont Hotel is attempting to convert one of its hotel towers into a 
condominium tower and the Tonga Room may meet its demise in a couple of years, so be sure to visit it now.

~ Jennifer E. Henry, Esquire 
Lozano Smith • 2000 Crow Canyon Place, Suite 200 • San Ramon, CA 94583 • (925)302-2010
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