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EACBA Enters the Digital Age…  

Last month I provided a brief 
history of the Flim Flam. In the 
beginning, the Flim Flam was 
a form of social networking for 
the few attorneys who knew one 
another. Now days, a main way 
that the modern world performs 
social networking on a routine 
basis is through the internet…
namely Facebook. 

Facebook is an internet site that 
allows its members to post pic-
tures, write status updates, dis-
cuss any topic, post questions 
for colleagues, and just about 
any other thing one would do in 
a social situation. It is a way for 
people to check in with one an-
other and swap information on a 
consistent basis. It is much more 
interactive and involved than an 

email list serve. Most people that 
I know check their Facebook 
pages daily. 

Companies, organizations, and 
interest groups now have their 
own Facebook pages. The 
Obama campaign had its own 
Facebook page and President 
Obama still provides updates on 
his Facebook almost daily. There 
is an administrator to monitor the 
page and ensure that only ap-
proved members have access to 
the Facebook page.

EACBA’s Facebook page will 
only be available to our members. 
No other attorneys, clients, etc., 
will have access to the informa-
tion on our Facebook page. Our 
EACBA board member, Catasha 
Woods, will serve as the admin-
istrator. All members will receive 

an invitation and instructional 
email to the EACBA Facebook 
page within the next month. 

I encourage all members to 
join our Facebook and begin 
to play around. We will provide 
announcements, pictures, and 
articles. Members can also post 
anything they like along with reg-
ular status updates. It will be a 
wonderful way for our members 
to become more acquainted with 
one another and utilize the con-
tacts available to us through our 
membership. If anyone would 
like a further tutorial, please con-
tact Catosha Woods or myself at  
CLW@hogefenton.com or Kath-
arine@a-tlaw.com. 
  
Until next time…enjoy the prac-
tice of law!



News From The State Bar: 
Insurance Disclosure Rule Approved
The State Bar of California

Under a new Rule of Professional Conduct approved by the  
Supreme Court in August, lawyers who do not carry malpractice  
insurance must tell their clients — under most circumstances — 
that they are not insured. Rule 3-410 takes effect Jan. 1, 2010.

The five-part rule has these requirements:

 • Notification that a lawyer does not carry professional  
  liability insurance must be made in writing at the time a  
  client hires the lawyer, if it is “reasonably foreseeable” that  
  the representation will exceed four hours. 

 • If the insurance coverage later lapses, the attorney must tell  
  the client within 30 days of the time he or she is no longer  
  insured. 

 • Government lawyers and in-house counsel are exempt. 

 • The rule does not apply to legal services given in an  
  emergency to avoid prejudice to a client’s rights or interests. 

 • The rule does not apply if the lawyer previously informed the  
  same client that he or she is not insured. 

The rule was three years in the making and led to sharp division 
within the State Bar Board of Governors. The final proposal was the 
fifth version of a rule that was first recommended in June 2006.

The American Bar Association adopted a model rule in 2004  
concerning malpractice insurance disclosure; 23 states have  
adopted some type of disclosure requirement.

Chief Justice Ronald George appointed a task force that proposed 
a new rule of professional conduct requiring disclosure to the  
client and a new rule of court requiring disclosure to the bar. The 
bar would, in turn, have identified those without insurance on its 
Web site.

The proposal sparked widespread opposition from solo and small 
firm lawyers, who complained they would be disproportionately  
affected, as well as the Conference of Delegates of California Bar 
Associations and other local bars.

Proponents, including bar committees on ethics, professional li-
ability and mandatory fee arbitration, saw disclosure as a public 
protection measure and a way to provide important information 
about attorneys to prospective clients. Opponents, however, 
viewed disclosure as an expensive requirement that could stig-
matize attorneys who do not carry malpractice insurance, could 
reduce the availability of legal services to low- and middle-income 
clients and could serve as an incentive for disgruntled clients to 
sue for a quick cash settlement.

Although California required a form of malpractice disclosure that 
began in 1992, a sunset clause was added to the legislation the 
following year and the statute was repealed by its own terms in 
2000.

An estimated 30,000 California lawyers — about 20 percent of 
active practitioners — currently do not carry professional liability 
insurance. In general, malpractice policies cost between $4,000 
and $7,000 annually.

page two

The State Bar conducted an online survey during the summer on 
the availability and affordability of malpractice insurance and is 
analyzing the more than 1,600 responses.
                                       _____________

Rule 3-410 Disclosure of Professional Liability Insurance

(A) A member who knows or should know that he or she does 
not have professional liability insurance shall inform a client in  
writing, at the time of the client’s engagement of the member, that 
the member does not have professional liability insurance when-
ever it is reasonably foreseeable that the total amount of the mem-
ber’s legal representation of the client in the matter will exceed 
four hours.

(B) If a member does not provide the notice required under para-
graph (A) at the time of a client’s engagement of the member, and 
the member subsequently knows or should know that he or she no 
longer has professional liability insurance during the representa-
tion of the client, the member shall inform the client in writing within 
thirty days of the date that the member knows or should know that 
he or she no longer has professional liability insurance.

(C) This rule does not apply to a member who is employed as a 
government lawyer or in-house counsel when that member is rep-
resenting or providing legal advice to a client in that capacity.

(D) This rule does not apply to legal services rendered in an emer-
gency to avoid foreseeable prejudice to the rights or interests of 
the client.

(E) This rule does not apply where the member has previously ad-
vised the client under Paragraph (A) or (B) that the member does 
not have professional liability insurance.

Discussion:

[1] The disclosure obligation imposed by Paragraph (A) of this rule 
applies with respect to new clients and new engagements with 
returning clients.

[2] A member may use the following language in making the disclo-
sure required by Rule 3-410(A), and may include that language in 
a written fee agreement with the client or in a separate writing:

“Pursuant to California Rule of Professional Conduct 3-410, I am 
informing you in writing that I do not have professional liability in-
surance.”

[3] A member may use the following language in making the disclo-
sure required by Rule 3-410(B):

“Pursuant to California Rule of Professional Conduct 3-410, I am 
informing you in writing that I no longer have professional liability 
insurance.”

[4] Rule 3-410(C) provides an exemption for a “government lawyer 
or in-house counsel when that member is representing or provid-
ing legal advice to a client in that capacity.”  The basis of both 
exemptions is essentially the same.  The purpose of this rule is to 
provide information directly to a client if a member is not covered 
by professional liability insurance.  If a member is employed di-
rectly by and provides legal services directly for a private entity or 
a federal, state or local governmental entity, that entity presumably 
knows whether the member is or is not covered by professional 
liability insurance.  The exemptions under this rule are limited to 
situations involving direct employment and representation, and do 
not, for example, apply to outside counsel for a private or govern-
mental entity, or to counsel retained by an insurer to represent an 
insured. (Added by order of the Supreme Court, operative January 
1, 2010.)
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The Curious Case of  
Malicious Prosecution 
By Geoffrey Wm. Steele

In difficult economic times, there is a tendency for clients to want 
to get back the attorneys’ fees and costs they paid during the suc-
cessful defense from a lawsuit from the other side.  Invariably 
prevailing defendants will come to consider suits against them as 
frivolous and without merit, because after all they prevailed.  Even-
tually your client will broach with the idea of filing a lawsuit claiming 
malicious prosecution against the former plaintiff.  Before starting 
out on this less than emerald pathway, be advised that malicious 
prosecution is a cause of action not favored by the law.  (Sebastian 
v. Crowley (1940) 38 Cal.App.2nd 194, 202.)  

Although it seems more and more cases of this type are being 
filed, it is a difficult, if almost impossible tort to prevail on, start-
ing with the basic elements required to prove the cause of action.  
Herein we will explore the requirements for a successful malicious 
prosecution action and, just as importantly, when to say no to your 
client’s need to satisfy his desire for retribution from a case that 
they were sued as defendants and won.   

“Before you embark on a journey of revenge, dig two graves.”  
~Confucius 

In reviewing verdict publications listing the various jury decisions 
from across the state, you may be surprised by the number of 
“defense verdicts.”  So what do these prevailing defendants do 
to get their fees from their now successful defense?  In Califor-
nia, as with most states, there are very few ways for successful 
defendants to recoup their attorneys’ fees for fighting actions that 
they are found not to be liable for.  California follows the “American 
Rule” under which each party to a lawsuit ordinarily must pay their 
own attorney fees.  (Trope v. Katz (1995) 11 Cal.4th 274; Gray v. 
Don Miller & Associates, Inc. (1984) 35 Cal.3rd 498.)  California 
Code of Civil Procedure § 1021 codifies the American Rule, pro-
viding that the measure and mode of attorney compensation is 
left to the agreement of the parties “[e]xcept as attorney’s fees are 
specifically provided for by statute.”  Clearly if there are contractual 
provisions for attorneys’ fees or a statutory basis for such, the suc-
cessful defendant can recoup, at least what a court believes, are 
reasonable attorneys’’ fees.  (See California Civil Code §1717.)  
There are a few statutory schemes for the recovery of some of the 
defendant litigants’ costs.

But where there might be some hint that the lawsuit was brought 
on suspect or dubious evidence, your client may offer some pres-
sure to sue back (the old naa naa na na scenario.)  But to suc-
cessfully prosecute an action for malicious prosecution, the “new” 
plaintiff (the defendant in the prior underlying action) must demon-
strate that the prior action was commenced by or at the direction 
of the defendant, was pursued to a legal termination in plaintiff’s 
favor, was brought without probable cause, and was initiated with 
malice.  (Sheldon Appel Co. v. Albert & Oliker (1989) 47 Cal.3rd 
863.)  This requires the plaintiff to show that there was an un-
successful prosecution of an action (civil or criminal although we 
will be dealing almost exclusively with the civil side herein), which 
any reasonable attorney would regard as completely without merit 
and for the intentionally wrongful purpose of injuring another per-
son.  (Downey Venture v. LMI Insurance Company (1998) 66 Cal.
App.4th 478.)

You won, the case was dismissed, how could that not be favorable?

For the purpose of establishing the elements of a malicious pros-
ecution, “favorable termination” is something of a term of art under 
the prevailing case law.  In order for the termination of a lawsuit 

to be considered to have been favorable for the purpose of an 
ensuing malicious prosecution claim, the termination must have 
reflected on the merits of the action and the plaintiff’s innocence of 
the misconduct alleged in the lawsuit. (Lackner v. LaCroix (1979) 
25 Cal.3rd 747.)  The California Supreme Court held that favorable 
termination does not occur merely because a party complained 
against has prevailed in an underlying action.  While the fact the 
party complained against has prevailed is only an ingredient of 
a favorable termination.  There must also be some showing that 
the “termination” reflect on the party complained against, that 
party’s innocence of the alleged wrongful conduct.  If the termina-
tion does not relate to the merits, reflecting on neither innocence 
of nor responsibility for the alleged misconduct, the termination is 
not favorable for the purpose of supporting a subsequent action 
for malicious prosecution.”  (Id. at p. 751.)  So even where the 
prior termination was due to a voluntary dismissal, and the allega-
tions of the complaint in the underlying action were not decided on 
the merits, the Court must still review the reasons that the action 
was dismissed before it even gets to the next element of malicious 
prosecution.  Where this gets really fun1 is in the analysis that 
any termination by a voluntary dismissal is considered “favorable” 
when it reflects “the opinion of someone, either the trial court or the 
prosecuting party, that the action lacked merit or if pursued would 
result in a decision in favor of the defendant. … The focus is not on 
the malicious prosecution plaintiff’s opinion of his innocence, but 
on the opinion of the dismissing party. … The test is whether or not 
the termination tends to indicate the innocence of the defendant or 
simply involves technical, procedural or other reasons that are not 
inconsistent with the defendant’s guilt.”  (Contemporary Services 
Corporation v. Staff Pro Inc. (2007) 152 Cal.App.4th 1043.)

The Plaintiff in the malicious prosecution action bears the burden 
of proving favorable termination by presenting supporting evidence 
showing the dismissal was a termination based on the merits of 
the underlying action and based on their innocence in the underly-
ing action.  However note that a voluntary dismissal that has been 
filed solely for reasons of litigation tactics, or due to a desire to 
avoid further litigation costs and legal fees, does not constitute a 
favorable termination in the dismissed party’s favor for purposes of 
a subsequent malicious prosecution action.”  As such in the case 
where there is a declaration from counsel for the once plaintiff, 
this may be sufficient for the court to grant summary judgment 
because the now plaintiff cannot make a prima facie showing of 
facts sufficient to prove the dismissal of the complaint in the under-
lying case constitutes a favorable termination on the merits, and, 
as such, cannot show a probability of prevailing on the malicious 
prosecution claim. It is therefore unnecessary for the Court to de-
termine whether the now plaintiff can demonstrate a probability of 
establishing the remaining elements of malicious prosecution.

So what does constitute favorable termination as a practical mat-
ter?  One of the most obvious for purposes of malicious prosecu-
tion is acquittal in a prior criminal action.  For example, where the 
prosecuting party presses the charge before the committing mag-
istrate, the accused does not seek improperly to prevent a fair 
hearing, and the complaint is dismissed for failure to produce a 
case against the defendant, there is a favorable termination suf-
ficient to form the basis of a tort action.  On the civil side, it is a fact 
driven analysis with the plaintiff obligated to demonstrate that the 
only reason the case was dismissed was because the then plaintiff 
knew there was no basis for the matter, or where there has been 

1   Admittedly, I harken back to Claude Rains’ comment (as Dryden) to 
Peter O’Toole (as Lawrence) in Lawrence of Arabia i.e. “Lawrence, only 
two kinds of creatures that get fun of the desert: Bedouins and gods, and 
you’re neither. Take it from me; for ordinary men, it’s a burning, fiery 
furnace.”  To which Lawrence replies, “No, Dryden. It’s going to be fun.”  
To which Dryden retorts, “It is recognized that you have a funny sense 
of fun.”
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some adjudication from the court indicating such.  It is almost easi-
er to list those things that are not “favorable termination” i.e. private 
arbitration, settlements, dismissals because of litigation tactics, 
dismissal because of the costs of litigation, dismissals because of 
statute of limitations, venue or jurisdictional issues, etc.  Examples 
of what does constitute favorable termination are fewer and far be-
tween.  Certain dismissals will constitute a favorable termination.  
For example, a termination is favorable for malicious prosecution 
purposes where the court in the underlying action: (1) granted sum-
mary judgment and issued sanctions because the claim was merit-
less (2) granted summary judgment because there was insufficient 
evidence to establish a triable issue of fact; or (3) held that the 
defendant, as a matter of law, violated no duty to the plaintiff.  Not 
easy standards to overcome.

The Burden of Proof

As we discussed above, the first real hurdle in any malicious pros-
ecution action2 is to ascertain if the underlying (or prior) action was 
favorably dismissed.  Assuming it was (for if it wasn’t there would 
be no need to continue) we now address whether or not that under-
lying action was tenable and brought with probable cause.  

“Reality is not always probable, or likely.”  Jorge Luis Borges

The former defendant and now plaintiff in a malicious prosecution 
action must demonstrate that the prior action was brought without 
probable cause.  The probable cause element requires a deter-
mination of whether, on the basis of the facts known to the filing 
attorney at the time of the filing of the underlying action, the filing 
of that underlying action was legally tenable.  (Sheldon Appel Co. 
v. Albert & Oliker, supra, 47 Cal.3rd at page 871.)  Probable cause 
is a low threshold designed to protect a litigant’s right to assert 
arguable legal claims even if the claims are extremely unlikely to 
succeed.  (Plumley v. Mockett (2008) 164 Cal.App.4th 1031, 1047.)  
Tenability must be measured in light of both the existing authorities 
and the leeway a litigant must be given to argue for an evolution of 
legal precedents (Id. at page 886.)  The existence or absence of 
probable cause is a question of law to be determined by the Court, 
before the case goes to the jury.3  (Id. at page 875).  The presence 
or lack of probable cause is determined as an objective standard; 
the test is whether any reasonable attorney would have thought the 
claim tenable.  (Copenbarger v. International Insurance Company 
(1996) 46 Cal.App.4th 961, 964.)  If the underlying complaint’s 
causes of action were objectively reasonable, the malicious pros-
ecution claim must fail.  (Sierra Club Foundation v. Graham (1999) 

72 Cal.App.4th 1135, 1153.) Only those actions that any reason-
able attorney would agree [are] totally and completely without merit 
may form the basis for a malicious prosecution suit.  (Wilson v. 
Parker, Covert & Chidester (2002) 28 Cal.4th 811, 817.)  This “less 
stringent” standard (Sheldon Appel Co. v. Albert & Oliker, supra, 47 
Cal.3rd at p. 885) is based upon what has become known as the 
Flaherty Test (In re Marriage of Flaherty (1982) 31 Cal.3rd 637) for 
determining frivolous appeals, and “more appropriately reflects the 
important public policy of avoiding the chilling of novel or debatable 
legal claims.”  The standard is thus designed to accommodate the 
requirement that the court “properly take into account the evolu-
tionary potential of legal principles. (Sheldon Appel Co. v. Albert & 
Oliker, supra, 47 Cal.3rd at page 886.)  Probable cause is estab-
lished by showing that the “claim ... is legally sufficient and can be 
substantiated by competent evidence...”  (Wilson v. Parker, Covert 
& Chidester (2002) 28 Cal.4th at page 821.)  “And just as an action 
that ultimately proves nonmeritorious may have been brought with 
probable cause, successfully defending a lawsuit does not estab-
lish that the suit was brought without probable cause.”  (Plumley v. 
Mockett, supra, 164 Cal.App.4th at page 1059.)

In analyzing the issue of probable cause in a malicious prosecution 
context, the trial court must consider both the factual circumstances 
established by the evidence and the legal theory upon which relief 
is sought. A litigant will lack probable cause for his action either if he 
relies upon facts which he has no reasonable cause to believe to be 
true, or if he seeks recovery upon a legal theory, which is untenable 
under the facts known to him.  “In determining whether the prior 
action was legally tenable, i.e., whether the action was supported 
by probable cause, the court is to construe the allegations of the 
underlying complaint liberally, in a light most favorable to the mali-
cious prosecution defendant.”  (Sycamore Ridge Apartments LLC 
v. Naumann (2007) 157 Cal.App.4th 1385, 1402.)  Probable cause 
to commence an action may be present even where the plaintiff 
cannot prevail at trial.  “Counsel and their clients have a right to 
present issues that are arguably correct, even if it is extremely un-
likely that they will win ... every case litigated to a conclusion has 
a losing party, but that does not mean the losing position was not 
arguably meritorious when it was pled.  (Jarrow Formulas, Inc. v. 
LaMarche (2003) 31 Cal.4th 728, 741-743.)

“A litigant will lack probable cause for his action either if he relies 
upon facts which he has no reasonable cause to believe to be true, 
or if he seeks recovery upon a legal theory which is untenable un-
der the facts known to him.”  (Sangster v. Paetkau, supra, 68 Cal.
App.4th at pages 164-165.)4

2   For those of you who see an abuse of process lawsuit wherever there is malicious prosecution possibility, take heart.  California law has established 
that while a defendant’s act of improperly instituting or maintaining an action may, in an appropriate case, give rise to a cause of action for malicious 
prosecution, the mere filing or maintenance of a lawsuit-even for an improper purpose-is not a proper basis for an abuse of process action. The ratio-
nale underlying these decisions is not difficult to ascertain.  The elements of the malicious prosecution cause of action have evolved over time as an 
appropriate accommodation between the freedom of an individual to seek redress in the courts and the interest of a potential defendant in being free 
from unjustified litigation.  If the filing of an action for an improper ‘ulterior’ purpose were itself sufficient to give rise to an abuse of process action, the 
‘lack-of-probable-cause’ element of the malicious prosecution tort would be completely negated; even if an individual could demonstrate that he had 
reasonable cause to believe that his initial lawsuit had merit when he filed the action, he would still face potential liability under an abuse of process 
theory.  Because the lack-of-probable-cause requirement in the malicious prosecution tort plays a crucial role in protecting the right to seek judicial 
relief, this element may not be circumvented through expansion of the abuse of process tort to encompass the alleged improper filing of a lawsuit.” 
(Oren Royal Oaks Venture v. Greenberg, Bernhard, Weiss & Karma, Inc. (1986) 42 Cal.3rd 1157, 1169-1170.)

3   The determination of whether probable cause exists is a question of law for the trial court; the underlying facts are subject to jury determination.  
(Sangster v. Paetkau (1998) 68 Cal.App.4th 151, 164-165.)  Evidentiary disputes and factual questions may require resolution before the trial court ap-
plies the objective standard to the issue of probable cause.  For example, there may be factual issues concerning the information known to the defendant 
when it brought the underlying action.  Thus, the malicious prosecution plaintiff may claim that the defendant was aware of information that established 
the lack of truth in the factual allegations of the prior complaint.  In such circumstances, the jury must resolve the threshold question of the defendant’s 
prior knowledge of the facts before application of the objective probable cause standard. (Id.)

4   This all applies to the attorneys involved as the client can establish probable cause simply by proving that he or she in good faith consulted a law-
yer, stated all the facts to the lawyer, was advised by the lawyer that there is a good cause of action, and honestly acted upon the advice of the lawyer.  
(Palmer v. Zaklama (2003) 109 Cal.App.4th 1367, 1383.)  “Conversely, if the defendant acted in bad faith or withheld facts from counsel he or she 
knew or should have known would have defeated the cause of action, probable cause is not established.... The burden of proving good faith reliance on 
the advice of counsel falls on the party asserting the defense.” (Id. at pages 1383-1384.)
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While these occur at the time of the filing of the underlying ac-
tions, the California Supreme Court held that an attorney may be-
come liable during the course of the litigation, even if he or she had  
probable cause to file an action, but the attorney later learned of 
facts that made its continued prosecution not objectively tenable.  
(Zamos v. Stroud (2004) 32 Cal.4th 958, 971.)

But what is “tenable” is a moving target and subject to the discre-
tion of the Court.  A litigant or attorney who possesses competent 
evidence to substantiate a legally cognizable claim for relief does 
not act tortiously by bringing the claim, even if also aware of evi-
dence that will weigh against the claim.  Parties have the right to 
bring a claim they think unlikely to succeed, so long as it is ar-
guably meritorious.  (Wilson v. Parker, Covert & Chidester, supra, 
28 Cal.4th at page 822.)  “Indeed, a plaintiff or his or her attorney 
may not be aware, when initiating the action, of evidence in the 
defendant’s possession that weighs against the claim.  Considering 
the plaintiff’s prima facie case alone is appropriate for this reason 
as well, for probable cause to bring an action depends on the facts 
known to the litigant or attorney at the time the action is brought.”  
(Id., at page 822, fn. 6.)

The easy one is where you win at trial but lose on appeal or the 
judge overturns the jury verdict.  It is the law in California that a 
plaintiff’s victory at trial (unless it is obtained by means of fraud or 
perjury) will act as conclusive proof that there was probable cause 
for the plaintiff to file the suit, and will thus preclude a cause of ac-
tion by the defendant for malicious prosecution, even if the victory 
is reversed by a trial court, i.e. by entry of a judgment notwithstand-
ing the verdict.  “The rationale is that approval by the trier of fact, 
after a full adversary hearing, sufficiently demonstrates that an ac-
tion was legally tenable; success at trial shows that the suit was 
not among the least meritorious of meritless suits, those which are 
totally meritless and thus lack probable cause.”  (Bergman v. Drum 
(2005) 129 Cal.App.4th 11, 21.)  Another way that a defendant can 
negate this element (and thereby defeat the claim) is by showing 
that an interim victory in the underlying case, such as the granting 
of a preliminary injunction in favor of the malicious prosecution de-
fendant.  This will establish an element of probable cause.  (Fleish-
man v. Superior Court (2002) 102 Cal.App.4th 350, 362.)

Where it becomes problematic is where the issues of fact and law 
are not clear or where one attorney interprets the law one way and 
opposing counsel another.  This is why the Court is tasked with 
the function of making an objective determination as to the “rea-
sonableness” of the defendant’s conduct.  A claim may be found 
to have been brought without probable cause because it was not 
legally supported or because it was not factually supported.  (Pur-
year v. Golden Bear Ins. Co. (1998) 66 Cal.App.4th 1188, 1195.)  It 
does get better for the defendant in that, to prevail, the plaintiff is 
required to establish a prima facie case showing the facts known 
to the now defendant or his counsel were insufficient “to support 
[an objectively] reasonable belief that the evidence will sustain a 
favorable judgment,’ or at least a reasonable belief that such evi-
dence exists.”  (Palmer v. Zaklama, supra, 109 Cal.App.4th at page 
1383.)  

And sometimes this is not as easy as it sounds.  It is dependent on 
the judge buying into a legal theory or set of facts that have already 
lost in the underlying litigation.  While the burden is on the now 
plaintiff to show the lack of probable cause the problem really in the 
defendant’s court.  For all practical purposes the now defendant 

must present some evidence that at the time he filed the action 
there was a basis in law or fact for it.  Waiting until the plaintiff offers 
the opposite will have the practical effect of clouding the Court’s 
mind and make it all that much harder to direct the court to the ap-
propriate standard, i.e. the minimal tenability rule.

Malice (“and I am never ever sick at sea … You ask me if I have 
a god complex, let me tell you something, I am god.”)5 

The former defendant and now plaintiff in a malicious prosecution 
action must demonstrate that the prior action was brought with 
malice, hence the name of the tort, Malicious Prosecution.  Malice 
simply means to vex6, annoy, or injure another person.  Malice por-
tends to the attitude or state of mind of the now defendant, which 
set in motion the actions of an improper or wrongful motive or pur-
pose.  The stumbling block for most people is that malice does 
not necessarily require that the defendant be angry or vindictive or 
bear any actual hostility or ill will toward the plaintiff.  (Albertson v. 
Raboff (1956) 46 Cal. 2nd 375, 295.)

In a malicious prosecution matter, malice may be inferred from the 
starting or pursuing an action without probable cause but it is not 
sufficient in and of itself to establish malice.  Such an inference 
is not automatic; the party’s pre-filing behavior must have been 
clearly unreasonable.  (Grindle v. Lorbeer (1987) 196 Cal.App.3rd 
1461).  Malice must be established by proof of either actual hostility 
or ill will on the part of the defendant or a subjective intent to delib-
erately misuse the legal system for personal gain or satisfaction at 
the expense of the wrongfully sued defendant.  (Downey Venture 
v. LMI Insurance Company, supra, 66 Cal.App.4th at page 488.)  
Negligence does not equate with malice, and the negligent filing of 
a case does not necessarily constitute the malicious prosecution 
of the case. 

Granted there is not a lot to say about malice that hasn’t been said 
or written.  The cases are pretty straightforward regarding what 
malice is and how it is proved and it isn’t any different with Mali-
cious Prosecution.  So with that in mind, let’s return to the more im-
portant subject – Best Picture winners that had no business beating 
out the other films nominated or released that year.  

The biggest faux pas of the last 20 years was in 1994. Forrest 
Gump won over Pulp Fiction.  In the years since this disaster, Pulp 
Fiction has changed the way we view film’s linear story lines while 
today Forrest Gump looks quaint and poorly done.  And what was 
the message of Forrest Gump?  Let stupid people be taken advan-
tage of by the soon to be ex-Mrs. Sean Penn?

Then there is the complete omission of 2001 A Space Odyssey??  
Not even nominated for Best Picture and this landmark film only  
received one award for Best Special Visual Effects.  Can you imag-
ine that it wasn’t even nominated for best make-up (those were 
not real monkeys in the opening although there were some baby 
chimps used with the actors.)  Okay, if the Academy couldn’t see 
the genius of Kubrick so be it, but the film that won that year was 
Oliver! (Yes, the exclamation point is in the title – so very lame) 
beating out the incredible, profitable and (for those who think Ku-
brick was stoned while filming 2001) entirely accessible The Lion 
in Winter.

A scant decade later along comes 1979 Kramer vs. Kramer??  It 
beat out the greatest war film ever made - Apocalypse Now.  How 

5   With all due apologies to Dr. Jed Hill nee Alec Baldwin (see Malice 1993, well actually you don’t need to see it, this is the best line in the film.) 

6   As Commodus opines, “He shouldn’t be alive.  It vexes me.  I’m terribly vexed.”  Gladiator by David Franzoni (although I guarantee you in fifty 
years we will look back on this film and wonder how did it ever win the Academy Award for Best Picture.  Sort of the way we now view The Greatest 
Show on Earth (beating out High Noon); and Shakespeare in Love (really, come on, you think Shakespeare in Love was better than Saving Private 
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did that happen?  Now I know you only need 21% of the votes to 
win (5 nominees, 1 winner, you do the math) but come on, you 
have to wonder what these people are thinking.  Three years ear-
lier 1976 Rocky beat out All the President’s Men, Bound for Glory, 
Network, and Taxi Driver.  Oh yeah, that film has stood up so well 
in comparison.  

But I digress.

Malice – you need it (not the film, but the tort) in order to prosecute 
Malicious Prosecution.  In addition, as you do with all torts, your 
need damages (losses, not the T.V. series.)  

Damages

Damages potentially recoverable in a malicious prosecution action 
are substantial. They include out-of-pocket expenditures, such as 
attorney’s and other legal fees (Stevens v. Chisolm (1919) 179 Cal. 
557, 564-565); business losses (Ray Wong v. Earle C. Anthony, Inc. 
(1926) 199 Cal. 15, 18); general harm to reputation, social standing 
and credit ( Id.); mental and bodily harm (Singleton v. Perry (1955) 
45 Cal.2nd 489, 495); and exemplary damages where malice is 
shown (MacDonald v. Joslyn (1969) 275 Cal.App.2nd 282, 293.)

You can seek Compensatory Damages pursuant to California Civil 
Code § 3333, i.e. “For the breach of an obligation not arising from 
contract, the measure of damages, except where otherwise ex-
pressly provided by this code, is the amount which will compensate 

for all the detriment proximately caused thereby, whether it could 
have been anticipated or not” or, in other words out of pocket costs, 
harm to your client’s reputation (although hard to prove), that sort 
of thing.  

Punitive damages are available.  (California Civil Code § 3294(a) 
“[i]n an action for the breach of an obligation not arising from con-
tract, where it is proven by clear and convincing evidence that the 
defendant has been guilty of oppression, fraud, or malice, the plain-
tiff, in addition to the actual damages, may recover damages for 
the sake of example and by way of punishing the defendant.”  (See 
also Singleton v. Singleton (1945) 68 Cal.App.2nd 681, 690 [ex-
emplary damages were allowable in action for malicious prosecu-
tion where there was sufficient evidence of malice, oppression and 
design to injure the plaintiff.])  While you are at it do not forget to 
seek attorneys’ fees and costs for the underlying action.  (California 
Code of Civil Procedure § 1021.)

Finally, file in time.  The statute of limitations (if you graduated from 
law school before 1990) or the limitation of action (if you graduated 
after 1990) is two years, measured from the date that the proceed-
ings in the prior action were dismissed or terminated.  (California 
Code of Civil Procedure § 335.1.)
________________________
Geoffrey Wm. Steele is a partner in the Walnut Creek law firm, 
Nevin, Ramos & Steele.  Mr. Steele leads the firm’s litigation ef-
forts.  The managing partner of Nevin, Ramos & Steele is EACBA 
member Alan Ramos.

Come join the local bench and bar for an afternoon 
of good food, good wine and good cheer.  

You are encouraged to bring staff members.  
Non-members are warmly invited to attend and  
learn more about the Eastern Alameda County  

Bar Association. 

Friday, December 11, 2009
12 Noon

Pleasanton Hilton Hotel
Cost is $15 per person (pay at the door.)
RSVP no later than December 9, 2009 

to Pat Parson at eacbalaw@aol.com 
or by phone at 510-581-3799.

EACBA HOLIDAY PARTY

Friday, Nov. 20, 2009
12:00 Noon to 1:30
Pleasanton Hilton

 
The speaker will be EACBA’s own David Roth,  

whose topic will be: 

“The Top Ten Recent Cases On Easements  
And Boundary Disputes”     

David will survey important decisions from 2008 and  
2009 and will highlight how these cases can be used  
in common easement and boundary dispute cases.   

Cost: $25 members • $30 non-members • $20 staff

UPCOMING 
EACBA LUNCHEON

FOR YOUR CALENDAR



A Statutory Battle of the Bees 
and Seedless Crops
by Gerald R. Prettyman

As we generally learn in primary school, bees have a win-win sym-
biosis collecting pollen to make honey, and cross-pollinating the 
flowers they visit. All around the country, crop and nut growers hire 
beekeepers in the fashion of nomads of the nation to bring in bees 
for pollination. Bees are so important to California agriculture that 
“regulations [may] minimize the hazard to bees, while still providing 
for the reasonable and necessary application of pesticides toxic to 
bees to blossoming plant.”

A legal battle in central and southern California, however, has been 
challenging the role of bees, as in the birds and the bees. Some 
citrus and melon growers raise seedless fruit, for which consumers 
will pay a premium, but which happens only if the bees do not polli-
nate the fruit. Pollination causes the seeds to mature, so at contest 
is that the seedless crop growers do not want the bees around 
their crops, but other growers and the beekeepers want the bees 
present. The seedless growers threaten suit, but they know as well 
as the beekeepers that established farming operations, including 
beekeepers, are immune from nuisance claims. 

Caught in the middle are the bees, who besides suffering from pes-
ticides used in the battle of seedless fruit vs. honey, are suffering 
from colony collapse, a bee disorder that results in death of 10% to 
90% of a bee colony. 

Mediation efforts were so unsuccessful that the legislature man-
dated resolution or regulation. One regulation requires pesticide 
sprayers to give advance notice to beekeepers. Another regulation 
requires beekeepers in certain counties to give advance notice of 
where the hives would be at certain times. 
A proposed regulation would have allowed the farmers to propose 
an alternative location, with disputes decided by the county agricul-
tural commissioner.

Unfortunately, the debate does not include the voice of the con-
sumer, so I’ll add my two bits worth. First, I enjoy honey - a lot. 
Honey improves the flavor of toast, and of peanut butter and jelly 
sandwiches, and of course, baklava is not baklava without honey. 
And yes, I enjoy seedless fruit also. I had three seedless tanger-
ines the morning of the day before I read about the issue. But then, 
watermelon seed-spitting contests are futile without large seeds, so 
who needs seedless watermelons?

In the balance is the cost of a solution to growers, beekeeper and 
consumers. The bee-side suggested that seedless growers place 
nets over the trees. This may be a fair solution, which some grow-
ers are doing, but netting over 31,000 acres of trees requires ex-
pensive nets, and thousands of hours of effort. In addition, the small 
net matrix might affect photosynthesis of the plants, which requires 
a balance of sun and water. Reduced sunlight or water both cause 
smaller plants and crops. Consumers are less likely to pay more for 
less, especially in this economic condition. 

The seedless camp suggested that beekeepers reduce the number 
of bees, which reduces the distance that the bees travel. The bees 
would then be less likely to enter seedless orchards. The downside 
is that pollination and honey production would both take longer, or 
both would be reduced, and drive up the cost of seeded crops and 
honey.

The beekeepers fault the growers for planting seedless varieties 
close to the regular varieties. Ironically though, consumers are the 

source of the problem. A big 1998 freeze opened the door for for-
eign seedless varieties. The market premium then made seedless 
varieties attractive to California growers. What the growers could 
not anticipate is that the availability of genetically modified foods 
would increase demand, despite the expense and time to switch to 
seedless crops.

Either way, consumers are losing this battle. The price of seedless 
crops, nuts and honey is rising. From this viewpoint, two other op-
tions are present.

One is to do nothing. The growers seem successful in raising seed-
less crop prices, so the growers will accommodate losses by in-
creasing seedless acreage. Alternatively, the economy may drive 
premium purchases down, and growers will reduce yields to help 
keep prices up.

Another option, which I won’t admit to proposing, is to provide a 
minor subsidy to seedless growers who lose seedless crops to bee 
incursion, or to the beekeepers who lose bees from pesticides. A 
penny or two per pound of honey or seedless fruit (t-word) or per 
nut package (t-word) could compensate beekeepers or growers for 
losses. My economics background, however, suggests that doing 
nothing seems the better solution. 

Overall, a dual notice regulation of hive-location and pesticide spray-
ing may be the best solution. The beekeepers would either move 
their hives, as the seedless growers want, or suffer the losses from 
pesticides. The seedless growers already get a market premium for 
their product, so any bee incursion loss is either de minimis, or gets 
accounted for in the market premium.

Laissez-faire.
________________________
Gerald R. Prettyman is a former business manager and engineer 
in Pleasanton turned Patent and Intellectual Property Attorney. His 
practice focus is on assisting entrepreneurs in protecting and de-
veloping ideas and inventions into thriving enterprises. Comments 
may be sent to grplaw@gmail.com.
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FOR RENT

THE OTHER BAR
Free confidential assistance to lawyers, judges, paralegals and law students 
with substance abuse problems. Weekly Other Bar 12-Step Meetings are held 
in many areas, and others are being established.  For times and locations, or 
to start a meeting in your area, contact the number or website below.
Provider of Certified MCLE Instructors
Confidential Hotline:  (800) 222-0767 • www.otherbar.org

DIGITAL TRANSCRIPTION AVAILABLE
Need a pleading typed up quickly?  Need an Attachment to Judgment typed 
up right away? Have correspondence that just can’t wait? Dictate from the 
comfort of your office or home -- download it from your computer to mine! 
Over 27 Years Experience | Quick Turn-Around Time | References Available
Member of LAVLPA | CONTACT:  LIZ PRISTIA at (925) 980-0950 or 
EMAIL:  lpristia@comcast.net

Any EACBA member wishing to place 
a classified ad in the Flim Flam may 

do so for no charge by emailing 
cynthia@brownlawcpa.com.  

Ads will be published on a space 
available basis and a publication date can-

not be guaranteed.  Ads for law 
office related materials will have 

publication priority.

ATTORNEY SERVICES

MEMBERS ADVERTISING

REFERRALS
PERSONAL INJURY REFERRALS REQUESTED
Over 25 years experience representing injury victims. Practice dedicated solely 
to Personal Injury. Each client given prompt, courteous attention.  Please call 
Mark V. Murphy, Attorney, we have both Antioch and San Ramon Offices 
Call 925-552-9900.

REFERRALS SOUGHT FOR: DEBT COLLECTION, 
JUDGMENT ENFORCEMENT, CREDITORS’ RIGHTS CASES
Pleasanton attorney.  Fully experienced in all aspects of debt collection cases, 
creditors’ rights cases, judgment enforcement, and related matters.  We succeed 
in enforcing judgments and debts where others fail.  Designated a Certified 
Specialist in Creditors’ Rights (American Board of Certification).  Designated 
a Super Lawyer of Northern California (Law & Politics Magazine).  Also 
experienced in complex business litigation and complex commercial litiga-
tion.  More than 27 years of civil litigation experience.  Free initial telephone 
consultation. Call Stephen G. Opperwall at (925) 417-0300, or e-mail to 
steve.opperwall@comcast.net

Pleasanton office for rent at Signature Center. 
Share space with estate attorney James J. Phillips. 
Call or email him at mail@jamesjphillips.com 463-1980.

ANNOUNCEMENT
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Casa Orinda
20 Bryant Way • Orinda, CA
(925) 254-2981 • www.casaorinda.net

6200 Stoneridge Mall Rd, #300
Pleasanton, CA  94588
Phone: (925) 461-1944

cynthia@brownlawcpa.com

Executive Director

Pat Parson

Board of Directors

Katharine F. Hooker
President

Patricia Turnage
Vice President/Program Chair

Doris Hale Slater 
Treasurer

Josh Reed 
Secretary

Steven R. Sherman
Past President

Thomas G. Borst 
Membership

Cynthia L. M. Brown
Flim Flam Editor

Karen Heller Berdy

Patrick A. Gunn

Tod Gurney

Richard Korb

Michael E. Kyle
Bench/Bar Liaison

Catosha Woods

Eastern Alameda
County Bar
Association

FLIM FLAM
The Flim Flam is produced by:

Eastern Alameda County Bar Association
c/o – Law Offices of Cynthia L. M. Brown
6200 Stoneridge Mall Road, Suite 300
Pleasanton, California  94588

Restaurant Review By  J . HenRy

  Executive Summary:
 	 	Hearty Ranch Dining in Eclectic Upscale Orinda  	
Just off Highway 24 in historic Orinda, next to the Art Deco Orinda Theatre, you can go back in time just by enter-
ing through Casa Orinda’s heavy wooden doors.  Casa Orinda has been open since the 1930’s, and reflects its former 
cowboy ranchland neighborhood that has since been replaced with a busy freeway and suburban housing.  Founder 
Jack Snow, a Montana cowboy who had come south to work on the Caldecott Tunnel, opened Casa Orinda with 
his brother Tommy.  After the scandals of upstairs poker tables and Tommy’s murder, Jack brought in former county 
supervisor and long time customer Ivan Goyak as a partner.  Goyak’s family assumed full ownership in 1978.

Like its history, Casa Orinda’s décor is true grit Western cowboy, from its stuffed moose head and horns to its antique 
gun collection to its cow brand-inspired designs on the bar tables and napkins.  The interior is dark and windowless, 
with a large historic bar and copper lighting.  The original 1940’s décor with dark wood, plaintive cowboy murals, 
old black-and-white photographs and large old fireplace is nicely complemented with soft lighting, white table linens, 
white napkins and beautiful oversized floral bouquets.  

It’s a good thing there were a lot of interesting historical artifacts on the wall to look at, because service was slow.  I 
had to chase down a bus boy to order a drink while waiting for my dinner companion.  Casa Orinda’s wine list did 
not offer much of anything decent by the glass, and there was no cocktail menu.  However, once my friendly waitress 
did arrive, I was able to negotiate a Mai Tai, which was so strong it came with a warning.

Casa Orinda offers hearty ranch-style dining with an upscale presentation.  The simple two-page menu offers Ital-
ian-style pasta, steak, fish and chicken, with a half page of veal offerings.  The Fried Chicken, Hamburger and Fries, 
and Prime Rib are Casa Orinda’s most popular dishes.  I started with the special Crab Louie salad, which was fresh, 
filling and tasty, with mounds of avocado and a home-made dressing.  I next tried the hamburger and found it to be 
quite fresh and tasty.  I also tried the Sole Special, which was rich and buttery in a filling butter lemon sauce.  The 
mixed veggies were perfectly al dente and fresh with the right amount of butter and the baked potato was simple and 
filling – it came with a mix of butter and sour cream and a sprinkling of chives.  The portions were large for the price 
($10-30 per entrée).

We found the bar to be crowded and lively with an interesting mix of young and old, some in Western attire.  Diners 
on a Saturday night were largely older groups and young families, with a few couples.  

Casa Orinda offers free valet parking and is open every night at 4 pm for dinner.

~ Jennifer E. Henry, Esquire 
Lozano Smith • 2000 Crow Canyon Place, Suite 200 • San Ramon, CA 94583 • (925)302-2010

Law Offices of
Cynthia L. M. Brown


