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As and for this quarter’s address, 
I thought it prudent to opine on 
the subject of the diminishing 
resources available to our Judi-
cial branch.  “During the last five 
years, California’s courts have 
lost 65% of their general fund-
ing.  Many courts have been 
closed.  Hours have been cut, 
and court fees have skyrock-
eted.  Only 1% of the general 
fund goes to California’s judicial 
branch, the largest court system 
of the nation.”  (A Chief Justice’s 
Lament in a Legal History Les-
son, March 12, 2013, Los An-
geles Times, http://www.latimes.
com/news/local/la-me-chief-jus-
tice-20130312,0,1769450.story, 
quoting California Chief Justice 
Tani Cantil-Sakauye).  As a fam-
ily law attorney in Livermore, 
CA, the Court’s reduced budget 
hugely affects our clients and our 
practice.  Since there are no civil 
departments at the Gale/Sche-
none Hall of Justice, our formerly 
Pleasanton based cases are now 
in Hayward.  All court filings must 
be submitted to the appropriate 
courthouse (universal county fil-
ings have ceased).  There are 
significant delays for mailing 
court documents for filing with 
the court, as many courthouses 
have lost staff and are inundated 
with incoming mail and other 
responsibilities.  These issues 
are statewide; I spoke briefly 
with a clerk in Sacramento who 
informed me that the clerks are 
two to three months behind in 
processing incoming mail filings.  

Additionally, the amount of pro 
se litigants have increased, 

which can make practicing a bit 
more challenging.  I believe our 
judicial officers would appreciate 
if we provided necessary forms 
(judicial council forms, etc.) to 
unrepresented opposing parties 
but how much time should we 
be spending when it is our client 
who is bearing this cost?    

The silver lining through all of 
this is that some government 
entities are invoking plans to in-
crease “access to justice.”   For 
example, the Alameda County 
Law Library’s intends to launch 
a pilot project entitled “Improv-
ing Access to Legal Information 
in Eastern Alameda County.”  
This purpose of this project is to 
make legal information available 
through the Dublin Library (e.g. 
Westlaw, LexisNexis, etc.)  Our 
bar association has submitted 
a letter of support for this proj-
ect and I encourage you all to 
lend your support to any and all 
projects you deem will help our 
Courts with the necessary ac-
cess to funds.  Otherwise, if this 
trend of limited resources contin-
ues, each of our practices will be 
impacted further.     

As always, I am happy to respond 
to your questions, concerns, 
comments, speaker suggestions 
and/or topics, etc.; please feel 
free to contact me directly at 
jillian@cafamilylawgroup.com.

Family Law Group, LLP
1840 Fourth Street, Suite 200

Livermore, CA 94550  

EACBA Luncheon  
is every 3rd Friday  

of the Month  
at 12:00 PM. 

Our new 
meeting place:

FAZ
5121 Hopyard Road

Pleasanton
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Peter D. MacDonald, Esq.

Call me Pete.  Oh sure, Peter D. MacDonald, Esquire sounds 
more learned and powerful, but I live in a political world, not 
a legal world.  The big dogs in my world fancy themselves as 
humble servants of the people, and when they live up to that, 
its great.  At a Planning Commission meeting, a good joke can 
be worth more than a Supreme Court opinion.   And yet, with a 
few more IQ points, or a little stronger work ethic, I could have 
been a Partner in a Law Firm, or even a Judge.  

But, my world is far more exciting, and possibly even more re-
warding, financially and otherwise- at least until their retire-
ments kick in.  Such is the economics of solo practice that you 
get to keep what you earn, or to be accurate, more of what you 
earn, and you get to laugh more too.  

I always knew I was headed for a shingle on Main Street, since 
when I glimpsed my old man’s stylish sign on Main Street in 
Glendive, Montana with a metal silhouette of a dentist lean-
ing over a patient.  Dad made the joys of running your own life 
and practice evident, but the joys of dentistry were not quite 
so enticing.  

Mom was the town Librarian, though not so quiet and unas-
suming as that vocation is unfairly reputed to be.  She ran for 
and won a seat on the City Council, and gave those republi-
cans (other than her husband) the old whatfor, while voting for 
higher taxes at every opportunity.  She wrote books, like After 
Barbed Wire, and Glendive, History of a Montana Town, that 
are hidden masterpieces of Western History.    
Mom marveled at how wonderful her six children were, and 
even Dad was a little surprised.  Just like Lake Woebegone, 
my sibling clan were all above average, and frankly  a bit too 
achievement oriented for my taste, because I was more com-
fortable stopping to smell the flowers, and hanging out in my 
cave in the badlands reading books, usually adventure books.  

School came easy, leading to a B.A. in Economics With Honors 
from the University of Montana in 1969.  Kathleen Bourke  and 
I married in 1969, and settled into a quaint little quonset hut 
in Polo Village, a married student suburb of the University of 
Arizona.  Kathleen graduated and became a successful jour-
nalist for the Tucson Daily Citizen, and Arizona Daily Star.  We 
continued on with me as a student and Kathleen with a good 
job for a few more years, (which got us the cheap rent of the 
married student huts and let us stay around friends we loved, 
and still do).  I finished my Masters in Urban Planning, and then 
ploughed straight into law school at the University of Arizona, 
finally ending my student years in 1975 at age 29.  

I wanted to be a planner who happened to have a law degree, 
and actually landed my first job out of law school in the City of 
Salinas Planning Department.  After a couple years in which 
I updated many of the planning ordinances, the Planning Di-
rector, City Attorney, and I agreed that the planners needed 
someone in the City Attorney’s office who understood them, to 
approve their schemes, rather than lobby the City Attorney for 
approval.  

As a side benefit, I got to be the City Attorney of Gonzales, 
which Salinas handled by contract, and learned the ups and 
downs of working for five politicians.  I learned that part of the 
City Attorney’s job is to be adroitly apolitical, helping each of 
the Council members to plot their next initiative.  

While in Salinas, our son Bourke was born in 1977 and our son 
Evan was born in 1981, Kathleen worked for the Salinas Cali-
fornian, parlaying a two day a week part time job into promo-
tions to Wire Editor Saturday morning, and Assistant City Editor 
Monday morning, by the time we left.    

In 1982, at the tender age of 36, I was hired as City Attorney 
for the City of Pleasanton, which needed a land use attorney, 
because Pleasanton was using land at a ferocious rate in the 
1980’s, and they needed it to be well planned.  In the first 
couple years there were multiple environmental lawsuits, but 
after we got our processes buttoned down, there were hardly 
any environmental lawsuits, and we won those.  

In 1988 I entered private practice, as a land use attorney, and 
in 1989 moved to my current location at 400 Main Street, 
Pleasanton, with a shingle sign on Main Street.  Kathleen 
became an English teacher at Dublin High School, who loves 
what she does, and has school stories just as riveting as my 
client stories. The kids grew up – a young urban professional 
and a searcher for his destiny.  Both sons live in Campbell and 
both stay in touch.    

My practice is challenging every day; my clients are precious 
people; and my work is almost always fun.  I have diversified 
into land development, having recently processed my own 60 
unit apartment project to approval in Tracy.  I enjoyed the lib-
eration from the billable hour.  I do like the idea of taking it 
gradually easier over the next five years.
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Recent Development: 
Compelling an Accounting of a 
Revocable Trust After Settlor’s Death
by Denise E. Chambliss 

In the case of In re Estate of Giraldin (2012) 55 Cal.4th 1058, 
a closely divided California Supreme Court held that the ben-
eficiaries of a revocable trust “develop standing” to pursue 
claims against the trustee, for actions taken while the trust 
was revocable, as soon as the trust becomes irrevocable.  

Interestingly there is a split of authority of the courts across 
the United States that have dealt with the extent of fiduciary 
duties a trustee owes to beneficiaries of a revocable trust other 
than the settlor.  California is now in line with Florida in that 
a beneficiary is entitled to an accounting of a revocable trust 
when the trustee is someone other than the settlor.   However, 
the majority rule amongst the states, being Iowa, Missouri, and 
Louisiana, is that revocable trust remainder beneficiaries are 
not entitled to an accounting of trust transactions prior to the 
settlor’s death because the trustee owed no duty to the benefi-
ciaries prior to the settlor’s death.

In recent years, the courts in California and across the United 
States has been asked to explain what rights the beneficia-
ries have, after the death of the settlor, to an retrospective ac-
counting of the revocable trust.  A need for such accountings 
occurs where someone other than the settlor had control over 
the trust.  Sometimes that control was knowingly given by the 
settlor, and other times, the third party (whether family mem-
ber or close friend) takes control by undue influence or other 
questionable methods over trust.  Without a legal mechanism 
to obtain an accounting of a revocable trust after the settlor 
has died where the administration of the trust was done by 
someone other than the settlor, there is a risk of concealment 
of mismanagement or other harm caused by these non-settlor 
trustees.  

In California, the general rule is that no accounting is required 
for a “revocable trust”.  A trust is “revocable” while the person 
who created the trust (the “settlor”).  While a trust is revocable, 
the settlor can change at any time what assets are in or out 
of the trust and/or who gets what from the trust at the death 
of the settlor.  A revocable trust becomes “irrevocable” at the 
death of the settlor.  

The California Supreme Court in the Giraldin case held that 
remainder beneficiaries had standing to compel an account-
ing of a revocable trust “to the extent that violation harmed the 
beneficiaries’ interests.”  The California Supreme Court opined 
that Probate Code section 15800 has the effect of postponing 
the enjoyment of rights of beneficiaries of revocable trusts until 
the death or incompetence of the settlor or other person hold-
ing the power to revoke the trust.”  By that postponement, the 
right to compel an accounting of “revocable” trust, after the 
death of the settlor, is within the rights that the beneficiaries 
are recognized as holding on behalf of the deceased settlor.

The facts were in the Giraldin case that the settlor father invest-
ed about $4 million dollars, roughly two-thirds of his fortune, 
in his son’s startup company.  This son was also the trustee of 

his father’s trust.  The startup investment became worthless 
by the time of the father’s death, just three years after the 
investment.  The other Giraldin children filed a lawsuit to chal-
lenge the actions of the trustee son, including a challenge that 
their father lacked capacity to understand and appreciate the 
risks and consequences of investing the substantial amount 
in the startup and that the father’s investment decision was 
controlled by the trustee son by undue influence.  As part of 
their claims against the trustee son, the Giraldin beneficiaries 
requested an accounting of the revocable trust.  

The California Supreme Court reasoned that the beneficiaries’ 
rights, which were postponed under Section 15800 while the 
holder of the power to revoke (the settlor father) was alive, 
“mature into present and enforceable rights” when the settlor 
dies.  Once the settlor dies, the beneficiaries succeed to the 
settlor’s interest in the trust with standing to assert a breach 
of the duty towards the settlor by a trustee after the settlor has 
died and can no longer do so personally.  Under the Giraldin 
case, a trustee under California law cannot conceal harm to 
the settlor occurring during the settlor’s lifetime.  

About the Author.  Denise E. Chambliss’ practice focuses on 
trust and estate litigation representing individual and corpo-
rate trustees, executors, and beneficiaries.   She has had nu-
merous successful trials as well as many successful media-
tions on behalf of her clients.  Ms. Chambliss is a member of 
Hoge Fenton Jones & Appel’s estates and trusts, litigation, and 
dispute resolution practice groups, with her office in their Tri-
Valley Pleasanton location.  



New Rules for 
Indemnity in Construction Contracts:
Prepared by G. Geoffrey Wood, Esq. and  Mike Melendez, Esq.

SB 474 (Civ. Code §2782 et seq.) furthers the trend toward 
comparative equitable apportionment in construction con-
tracts.  Recently enacted SB 474 applies to construction con-
tracts entered into after 1/1/13, effectively bringing contracts 
for construction of commercial properties into line with those 
for residential properties; i.e., a subcontractor cannot indem-
nify the general contractor for the general’s own active negli-
gence.  Said another way, now in both residential and commer-
cial construction, the parties only pay for what they did wrong.  
As a result of the enactment of SB 474, the following statu-
tory restrictions apply to indemnity agreements in construction 
contracts:

1) Civil Code §2782(a) – cannot indemnify anyone for 
their sole negligence, willful misconduct, or defects in 
design 

2) Civil Code §2782(b) – cannot indemnify public agen-
cies for their active negligence

3) Civil Code §2782(c) – cannot indemnify a property 
owner who is not acting as a contractor or supplier, can-
not indemnify owner for active negligence. (Does not ap-
ply to homeowner performing a home improvement on 
his or her own single-family home.)

4) Civil Code §2782(d) – in residential construction, can-
not indemnify for negligence, design defects or claims 
beyond scope of work

5) Civil Code §2782.05(a) – in commercial construction, 
cannot indemnify for active negligence, design defects or 
claims beyond scope of work

Everyone who has dealt with construction contracts is familiar 
with the Type I, Type II, and Type III designations for written 
indemnity agreements. MacDonald & Kruse, Inc. v San Jose 
Steel Co. (1972) 29 Cal. App.3d 413,421.  The MacDonald 
court came up with these designations as a shorthand way of 
describing the extent to which an indemnitor (one who gives) is 
required to indemnify the indemnitee (one who gets).  

Type I – Covers or includes the indemnitee’s active 
negligence
Type II – Covers or includes only the indemnitee’s 
passive negligence
Type III – Any negligence, active or passive, by the 
indemnitee bars indemnification.

Although a few recent decisions have expressed dissatisfaction 
with the Type I, II and IIII designations, courts and construction 
litigators continue to use them to describe risk-shifting agree-
ments in construction defect cases.  
With SB 474’s enactment, Type I indemnity in California con-
struction contracts has gone the way of the dinosaur and the 
dodo bird; a developer or contractor cannot receive indemnity 

for its own active negligence.   With the statutory limitations, 
a key issue in determining whether a contractor may receive 
indemnity often will turn on whether its conduct was “actively” 
or “passively” negligent:  

“Whereas passive negligence involves ‘mere nonfea-
sance, such as a failure to discover a dangerous condi-
tion or to perform a duty imposed by law,’ active neg-
ligence involves ‘an affirmative act’, knowledge of or 
acquiescence in negligent conduct, or failure to perform 
specific duties.”  Fritteli v. 350 North Canyon Drive, LP 
(2011) 202 Cal.App.4th 35, 48, citing Rossmoor Sanita-
tion, Inc. v. Pylon, Inc. (1975) 13 Cal.3d 622, 629. 

Whether an act or omission is “actively” or “passively” negli-
gent is a factual issue.  With SB 474’s enactment, more dis-
putes regarding this question likely will come before the courts.  
In the coming years, the line between “active” and “passive” 
negligence should become more well-defined.  

SB 474 also clarifies how an indemnitor can fulfill its defense 
obligation under the indemnity agreement.  An indemnitor can 
either defend the indemnitee with counsel of the indemnitor’s 
choice or pay a reasonable allocated share of the indemnitee’s 
defense. (Civ. Code §2782.05(e).)  If, after a case is resolved, a 
party brings a lawsuit to obtain reallocation of the defense fees 
or costs, it might be entitled to recover prevailing party attor-
ney’s fees.  Such fees are available to both parties in the case 
of a residential project (Civ. Code §2782(f).), but only to the 
indemnitee in a commercial project. (Civ. Code §2782.05(f).).  
The statutory limitations raise an interesting question regard-
ing when an indemnitor’s defense obligation begins.   

With SB 474’s enactment, additional analysis is now required 
when presented with a construction contract with an indemni-
ty provision.  Who owes what to whom will often depend upon, 
among other things:  the type of project (residential, commer-
cial); the type of party involved (private owner, homeowner, 
public agency); and the contract date.  In addition, gray areas 
remain regarding how the statute will apply in certain construc-
tion contexts, e.g., mixed-use projects.  

For additional information on SB 474 and its impact on con-
struction contracts, contact G. Geoffrey Wood, partner at the 
Oakland office of Ericksen Arbuthnot, T: 510.832.7770 or Mi-
chael Melendez, at Melendez & Associates of Walnut Creek, 
T: 925.934.8000.  Mike and Geoff also are available upon re-
quest to provide a 1 hour MCLE seminar on SB 474 “Shifting 
Construction Risks: Indemnity and Insurance.”

© 2013 Ericksen Arbuthnot
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Through the Looking Glass: Borrowers 
May Prove Promises at Variance with 
Integrated Lending Documents
by John H. Patton

Addressing a complicated scenario that might have been en-
visioned by Lewis Carroll, the California Supreme Court just 
issued a unanimous decision (January 14, 2013) that has 
important consequences for lenders and borrowers, and, for 
that matter, which likely affects the expectations of virtually 
any party to a written contract.  While the impact of this deci-
sion favors borrowers and other parties claiming that the true 
agreement differs from the written one, it most likely will not 
put an end to the murkiness of this most Byzantine area of 
contract law – integration, parol evidence, and whether a writ-
ten agreement really means what is says. 

In Riverisland Cold Storage, Inc. v. Fresno-Madera Production 
Credit Association (2013) 55 Cal.4th 1159, the Court held that 
even where the agreement is integrated, a borrower may allege 
and prove that side promises were fraudulently made to obtain 
the loan that are directly at variance with the written terms 
of the loan documents.  This means that the written terms of 
loan documents (or other contracts for that matter) may later 
be challenged where a party contends they do not accurately 
reflect the parties’ true agreement, at least in situations where 
fraudulent statements were allegedly used to obtain the writ-
ten contract.

Prior to Riverisland, California decisional law was at best un-
clear as to when and whether a signing party could introduce 
evidence to prove that the written terms of an integrated con-
tract were not the true agreement, because fraudulent side 
promises were made.  Parties relying on the written contract 
terms in lawsuits frequently asserted the “parol evidence rule” 
(codified in Section 1856 of the Code of Civil Procedure and 
Section 1625 of the Civil Code) not only to exclude evidence of 
side promises as being irrelevant to prove what the agreement 
truly was, but to defeat lawsuits at early stages without even 
reaching the evidence.  

Very generally, the parol evidence rule holds that where the 
parties contemplate that their entire agreement is set forth in 
a written contract (an “integrated” agreement), the courts will 
not readily entertain claims that there were contradictory prom-
ises made outside of the “four corners” of the written contract.  
Casa Herrera, Inc. v. Beydoun (2004) 32 Cal.4th 336, 343. 

But as with almost any rule, there are exceptions, and one of 
those exceptions has long been what is called the “fraud excep-
tion,” which in theory and sometimes in practice, has allowed 
parties to prove that the written contract was itself obtained by 
fraud, and therefore the terms of the written contract cannot 
be enforced to the extent they would cancel out the fraudulent 
representations.  “This evidence does not contradict the terms 
of an effective integration, because it shows that the purported 

instrument has no legal effect.” (2 Witkin, Cal. Evidence (5th 
Ed. 2012) Documentary Evidence, § 97, p. 242.  The fraud 
exception was specifically written into the parol evidence rule 
by the Legislature (C.C.P. § 1856(g), and is intended to prevent 
the rule from being used to perpetrate or encourage frauds.  
But its application by the courts has been far from consistent.

These concepts, the parol evidence rule, and the fraud excep-
tion to the rule, seem to be and in practice often are, diametri-
cally and logically opposed.  They have resulted in much confu-
sion in the courts, and in the world of contracts.  If lawyers and 
judges cannot grasp the nuances, how are ordinary contract-
ing parties supposed to do so?  Does it even matter if one side 
fails to read all of the contracts (as the borrowers admitted in 
Riverisland), which often consist of pages upon pages of un-
fathomable boilerplate and legalese that not even the scriven-
ers understand?  Not infrequently, only the Cheshire Cat could 
say.  With Riverisland, it is now basically a matter of proof, for 
the trier of fact to decide.

The issue has a long and complicated history.  As one singular-
ly important example, in 1935, the California Supreme Court 
decided Bank of America, NT & SA v. Pendergrass, 4 Cal. 2nd 
258, in which the Court announced, you guessed it -- an ex-
ception to the fraud exception, holding that unless the alleged 
fraudulent act occurs independent of the written agreement’s 
terms, and not in variance of them, the written terms will con-
trol.  4 Cal.2nd 262-64.  Pendergrass, and the voluminous 
later cases trying to interpret it, resulted in varying results and 
circumstances in which the fraud exception would be honored 
by the courts, and when it would not, resulting in continued 
uncertainty and unpredictability in contract enforcement and 
expectations.  As Riverisland discusses, over its lengthy exis-
tence, Pendergrass was both supported and criticized by judg-
es and legal scholars.  

In an ambitious effort to bring some simplicity to the situation, 
the Supreme Court utilized Riverisland as a vehicle to reex-
amine the parol evidence rule, the fraud exception, and the 
Pendergrass exception to the fraud exception.  For that reason 
alone, Riverisland, authored by Justice Corrigan, is well worth 
careful reading.  Here are the Riverisland facts in a nutshell:



The borrowers fell behind in their loan payments to a credit 
association.  Through negotiations with the lender, they en-
tered into a new written loan agreement that restructured their 
outstanding loans.  The terms, which contained an integration 
clause, called for the borrowers to pledge 8 separate parcels 
of real estate as security for an extended loan.  The lender also 
expressly promised not to take any action to enforce the loan 
for an additional 3 months, in the event that the borrowers 
kept to the payment schedule.

The borrowers didn’t make the payments, and the lender com-
menced foreclosure.  In order to avert the foreclosure, the bor-
rowers eventually repaid the loan and the lender cancelled 
foreclosure.  The borrowers then sued the lender for fraud, 
alleging that a lending officer had told them that the lender 
would extend the loan for 2 more years (not 3 months), in ex-
change for the pledge of 2 (not 8) additional parcels of secu-
rity.  The borrowers signed the written agreement in the places 
tabbed for signature, but admitted that they did not read it.  
They alleged being unaware that the written document com-
mitted 8 parcels of real estate as collateral (as opposed to 2), 
and that it only gave them 3 months of additional forbearance 
on repayment, not 2 years, contrary to the verbal statements 
of the lender’s officer.  They further alleged that they believed 
and relied upon the verbal statements of the lending official.

The lender moved the court for summary judgment, contend-
ing that the parol evidence rule barred evidence of represen-
tations contradicting the terms of the written agreement as 
a matter of law.  In opposition, the borrowers urged that the 
lending officer’s alleged misrepresentations were admissible 
as evidence under the fraud exception to the parol evidence 
rule.  The trial judge granted the motion, finding that Pender-
grass precluded such evidence to vary the terms of the signed 
agreement, and that the borrowers were not entitled to a trial.
The borrowers appealed, and the Court of Appeal reversed.  
In one of the many nuances that illustrate the confusion sur-
rounding this issue, the appellate court found that Pendergrass 
did not apply, because the borrowers alleged that the misrep-
resentations were factual statements about the contents of 
the agreement, as opposed to a false promise that conflicted 
with the agreement.  The lender then petitioned the California 
Supreme Court to review the case, and review was granted be-
cause of the importance of this issue in contract law.

In its review of Riverisland, the Supreme Court conducted a 
thorough examination of the logic of Pendergrass, how it was 
decided, and the leading cases that interpret and apply its 
holding, as well as the underlying purpose behind the fraud 
exception.  During oral argument, the Court focused on the 
distinction between allowing a party to allege that the fraud 
undid the contract to maintain a lawsuit, as opposed to requir-
ing that the party prove the elements of fraud in order to pre-
vail.  It also discussed common instances where parties could 
make promises, then use voluminous contract language and 
integration clauses to negate those promises, one example be-
ing the mounds of paperwork that any homeowner signs when 

purchasing or refinancing a residence.  Even the lender’s ap-
pellate counsel had to concede that he didn’t necessarily read 
and understand everything that is in such documentation.

The decision in Riverisland overrules Pendergrass, case law on 
the books for more than 75 years.  While the ruling sweeps 
away some of the confusion surrounding Pendergrass and its 
curtailment of the fraud exception, it leaves something of a 
clean slate for how the parol evidence rule will apply in this 
very gray area in the future.  This much can be said:  Under the 
fraud exception, a borrower or other party to a written contract 
will probably be allowed to allege that false representations 
were made to obtain the contract that are at variance with writ-
ten terms, notwithstanding the fact that the contract is found to 
be integrated.  The Court reasoned that this is consistent with 
the Legislature’s intention that contracts procured by fraud 
should be abrogated if fraud is proven, even though integra-
tion clauses are routinely found in every contract.  Riverisland 
further points out that allowing such claims to be alleged does 
not nullify the parol evidence rule, because in order to prevail, 
the claimant must still prove all essential elements of fraud in 
order to recover, including fraudulent intent (not just some fail-
ure to perform) and justifiable reliance by the claimant on the 
alleged misrepresentation (which may be hard to prove where 
the claimant has not attempted to read the written contract).  
But the Court did not go further and explain how the rule will 
apply to issues of proof, likely because the issue had been de-
cided as one of law in the lower court.

In short, Riverisland tells us that while the issue will not go 
away, the thrust in the courts will now be one of proof, rather 
than pleading nuances and arcane arguments about whether 
Pendergrass and its progeny should or should not apply.  The 
parol evidence rule will less frequently be applied by the courts 
as gatekeepers for permitting lawsuits over the meaning of 
written contracts to go forward, if the elements of fraud can be 
specifically pleaded.  Whether a plaintiff can prove those ele-
ments will typically be a question for the trier of fact.  

The good news is that the issue is simpler, and that truly de-
frauded parties continue to have recourse.  But unfortunately 
for parties relying on integrated written contracts as being the 
sole and exclusive word on what the contract means, the door 
remains open for lawsuits to prove a different meaning, and 
such parties enjoy less certainty on whether they may yet enter 
the Wonderland of litigation.

John H. Patton
PATTON & SULLIVAN LLP

6600 Koll Center Parkway, Suite 250
Pleasanton, CA 94566

(925) 600-1800
john@pattonsullivan.com
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MEMBERS ADVERTISING

Free employment ConneCtion ServiCe

Paula Billanes is the Employment Chairperson for the 
Livermore-Amador Valley Legal Professionals Association 
(LAVLPA).   LAVLPA is the local chapter for legal secre-
taries, and legal assistants, and it is chartered by the state 
organization of Legal Secretaries, Incorporated.

As a service to local attorneys and law firms in the  
Valley, LAVLPA keeps a list of secretaries and legal assistants 
seeking employment, as well as freelance legal secretaries 
and independent paralegals.  As a free service to you, our  
Association will gladly advertise any employment needs 
from local firms in the Law & Notions, our monthly  
bulletin.  Law & Notions is sent monthly to all active 
members representing many law firms. The deadline for 
submitting employment advertisements is the last Friday 
of each month.

If Paula can be of service in either supplying contacts for 
employment or advertising your vacancies, please give her 
a call at (209) 640-9194, or e-mail her at paulabillanes@
yahoo.com.

Any EACBA member wishing to place a classified ad 
in the Flim Flam may do so for no charge by email-
ing litadotson@gmail.com. Ads will be published  
on a space available basis and a publication date cannot 
be guaranteed.  Ads for law office related materials will 
have publication priority.

AMADOR VALLEY MOCK TRIAL SEASON ENDS
By Steve Sherman

The Amador Valley High School Mock Trial team had another 
outstanding season going 4 – 0 in the Alameda County com-
petition put on by the Office of Education.  Amador advanced 
to the semi-final round where its Prosecution squad faced the 
Defense squad from American High School (Fremont).  

By a 5-point margin, American defeated Amador with a score 
of 386-381 advancing to the finals.  Many tears were shed as 
the Amador students were really united in their goal to defend 
the title.  Moreau High School prevailed over American and will 
represent Alameda County for the first time at the State Finals 
March 20-22 in Riverside, California.

Amador’s courtroom artists and courtroom journalists swept 
the county competition, claiming both first and second place in 
each category, the first time that has ever happened.  

Mock Trial Competition is a countywide high school criminal 
trial competition is designed to help students improve their 
public speaking skills and increase their understanding of our 
judicial system.  

Student teams study a hypothetical case, learn the rules of 
evidence, and put on a full trial before actual judges in actual 
courtrooms.  

Teams consist of approximately 20 students.  Based on the 
success of its program, however, Amador often has approxi-
mately 100 students come out for the team.  Thus, unlike 
many other teams, Amador has to go through several weeks 
of “tryouts”.  The competition for spots was very tough since 
as there is such a large group of talents students.  Tryouts are 
sometimes required for the courtroom artists because there is 
a maximum of 3 per team.  (The selection is determined by the 
art teachers since it is well known Steve Sherman has abso-
lutely no knowledge or expertise in anything cultural). 

Local attorneys Steve Sherman and Jerry Prettyman continue 
to coach the team, aided this year by Matthew Gaidos, an Al-
ameda County Assistant District Attorney. 

All scoring in mock trial is done by “Attorney Scorers” who sit 
in the jury box. The success of the program depends upon the 
scorers who volunteer their time (about 4 hours).  If you are a 
seasoned trial attorney, please email your contact info to Steve 
Sherman to be added to the Attorney Scorers list.     

EACBA has been a generous supporter of mock trial over the 
years.  Funding has become increasingly difficult.  Please email 
Steve Sherman (ssherman@tobysherman.com) if you are able 
to make a donation, or to add your name to the Attorney Scorer 
list.   

Steve Sherman is a partner with Toby, Sherman & Doyle, LLP, 
in Pleasanton.  He practices business and real estate litigation.  
ssherman@tobysherman.com

SAY IT HERE!
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homEtown EvEnts
PLEASANTON
Free Classic Film Series
The  1st Thursday of the Month
Sep 6, 2012 through Jun 6, 2013 
7:00 PM
Pleasanton Public Library
400 Old Bernal Avenue

Don’t miss the free Classic Film Series at the Pleasanton Public Library the first Thursday 
of each month at 7pm. This month’s film is “The Graduate” with Dustin Hoffman and Anne 
Bancroft. The program is hosted by Dr. Candy Klaschus, a film historian who coordinates the 
Humanities program at Las Positas College.

The programs are free and all are welcome to attend. Note that some films are mature in con-
tent and may not be suitable for children.

Calling All Artists for Pleasanton Arts Celebration ‘The Big Draw’ 
Deadline for Space Reservation: Monday, April 15, 2013
Event Date: Saturday, May 11, 2013
8:00 AM to 7:00 PM
Downtown Pleasanton

Pleasanton Cultural Arts Council (PCAC) will host a city-wide arts celebration on May 11, 2013 
where artists will have the opportunity to display their talents as chalk street artists on the 
streets of downtown Pleasanton. PCAC is accepting applications through April 15, 2013.

Limited number of 4’ x 4’ street painting squares available.
Applications at www.the-big-draw.com. 
Deadline April 15. $125 per square. Sponsorships available.

OAKLAND
San Francisco Scottish Fiddlers: 2013 Spring Concert Series
Friday, April 26, 2013
8:00 PM
Regents Theater
Holy Names University
Oakland, CA

Join the San Francisco Scottish Fiddlers on Friday, April 26 at 8:00pm for the first event in 
our annual Spring Concert Series. The stage will be filled with 120 musicians playing fiddles, 
piano, drums, cellos, guitars, harps and more, providing an infectious sense of fun and joy!

Reserved seats are available through Brown Paper Tickets. If there are any tickets left on the 
day of the performance, they will be sold at the door beginning at 7:30 P.M.  
$24 Adults/$15 for Youth 17 and younger.

BERKELEY
Cal Day
April 20, 2013
9:00 AM to 5:00 PM
UC Berkeley Campus
Berkeley, CA 94720
(510) 642-5215

UC Berkeley campus opens its doors to the community. Performers, sports events, exhibits & 
tours.  For more information visit: calday.berkeley.edu


